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CONSTITUTIONAL  CONVENTION 


OF  THE 


STATE  OF  MARYLAND 


Chamber  of  the  House  of  Delegates 

State  Capitol 

Annapolis,  Maryland 

December  9,  1967   -   10:00  a.m. 


HONORABLE  H.  VERNON  ENEY , 
PRESIDENT 


Reported  by : 
P.  Banister 
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PROCEEDINGS 

December  9,  1967  -  10:07  a.m. 
THE  PRESIDENT:   The  Sergeant  at  Arms  will  clear 

tne  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order.   The 
invocation  this  morning  will  be  offered  by  the  Reverend 
Edward  Sims,  the  Director  of  St.  Francis  Episcopal  Church 

of  Montgomery  County. 

Reverend  Sims  is  Delegate  Gerald  Morgan's 

Minister. 

REVEREND  SIMS:   Almighty  and  all-gracious  God, 
by  the  gift  of  Your  Grace  and  by  the  courage  and  wisdom  of 
our  fathers,  we  stand  in  the  heritage  of  a  free  America, 
and  the  tradition  of  this  State  of  Maryland. 

We  come  seeking  the  guidance  of  Your  Hand  and 
the  inspiration  of  Your  Spirit  for  the  task  that  is  laid 

upon  us . 

We  seek  to  preserve  the  liberties  of  this  people 

in  a  swift  and  complex  era. 

We  seek  to  design  a  government  efficient  in  its 
operation,  and  responsive  to  the  will  of  the  people. 
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1  THE  PRESIDENT:   Is  there  a  second? 

2  (Whereupon,  the  motion  was  seconded.) 

3  THE  PRESIDENT:   The  question  arises  on  the  motioifi 
*  to  suspend  the  rules  and  permit  consideration  this  morning 

5  of  Committee  Recommendation  EB-2  and  to  approve  the 

6  calendar  and  agenda  for  the  day. 

7  This  will  require  a  roll  call  vote. 

8  Any  discussion? 

9  All  in  favor  signify  by  saying  Aye. 

10  Has  every  Delegate  voted?   Any  Delegate  desire 

11  to  change  his  vote? 

12  The  Clerk  will  record  the  vote. 

13  There  being  93  votes  in  the  affirmative  and  2  in 

14  the  negative,  the  rules  are  suspended  to  permit  consideration 

15  of  Committee  Recomendation  EB-2  and  the  calendar  is  approved. 
15  The  Chair  recognizes  Delegate  Hutcninson. 
17  DELEGATE  HUTCHINSON:   Mr.  President,  I  would  lik£ 
19  to  take  this  opportunity  to  welcome  a  group,  a  group  of 

19  young  ladies  who  are  representing  the  Youth  for  Better 

20  Government  Organization  from  Baltimore  County,  Fifth  District 

ij 

21  Along   witli   them   are    their   advisors,    Mrs.    De    Fort    and   Mr. 
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1  We  seek  to  fashion  a  Constitution  for  Maryland 

£  bold  enough  to  meet  today's  needs  and  flexible  enough  to 

3  stand  tomorrow's  test. 

*  We  need  Your  Help  to  balance  the  claims  of  the 

5  powerful,  to  hear  the  voice  of  the  powerless,  to  place 

8  the  welfare  of  the  people  above  every  other  consideration. 

7  Hear  our  plea  and  answer  our  prayer. 

8  Amen. 

9  THE  PRESIDENT:   Roll  Call. 

10  The  Chair  recognizes  Delegate  Powers,  Chairman  of 

11  the  Committee  on  Calendar  and  Agenda. 

12  DELEGATE  POWERS:   Mr.  Chairman,  I  move  that  the 

13  rules  be  suspended  so  that  we  may  consider  in  today's 

14  calendar  Committee  Recommendation  EB-2  on  the  Attorney 

15  General.   That  is  the  only  remaining  matter  in  the  Executiv^ 

16  Branch  Article  and  it  was  felt  that  it  would  be  highly 

17  desirable  to  have  that  concluded  so  that  Style  Drafting  and: 

18  Arrangement  may  conclude  its  work  on  that. 

19  Rule  33  provides  that  it  must  lay  over  to  the 

20  third  day.   This  is  only  the  second  day,  so  I  move  that 

21  rule  be  suspended  and  that  the  daily  calender  be  adopted. 
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Al  Clasing,  who  happens  to  be  one  of  the  very  few  Republi 
cans  in  the  district  and  yet,  he  is  still  one  of  the  fines 
men  in  the  district. 

I  also  would  like  to  introduce  or  welcome  Miss 
Peggy  Huffman,  who  is  not  with  this  group,  but  who  does 
hold  a  special  place  in  my  heart.   (Applause.) 

THE  PRESIDENT:   Reports  of  Standing  Committees. 

Mr.  Clerk. 


There  being  no  reports  other  than  on  Resolution 


No.  24  -- 


Delegate  Koss. 

DELEGATE  KOSS:   Mr.  Chairman,  may  I  rise 
on  a  note  of  personal  privilege? 

THE  PRESIDENT:  State  the  privilege. 

DELEGATE  KOSS:  In  the  gallery  today 
visiting  and  observing  are  a  group  of  students  from  Spring 
brook  High  School  in  Montgomery  County,  accompanied  by  the 
advisor,  Mr.  Sage.  I  would  hope  that  this  body  would 
welcome  them.  Thank  you.  (Applause.) 

THE  PRESIDENT:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Mr.  President,  I  also  rise 


lr 
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1  for  a  personal  privilege 

2  THE  PRESIDENT:   State  the  privilege. 

3  DELEGATE  MITCHELL:   To  announce  the  presence  in 
*  the  gallery  of  Mr.  Albert  I.  Cassell,  Architect  of  Howard 

5  University,  Washington,  D.  C,  who  has  designed  most  of  the 

6  buildings  at  Morgan  State  College  and  other  buildings  for 

7  the  State,  who  is  the  father  of  eight  children,  of  which 

i 

8  three  are  Architects,  others  in  Medicine  and  Law,  and  a  verjf 

9  distinguished  citizen  of  this  State.   Mr.  Cassell  is  visiting 

10  in  the  rear  balcony  and  also  the  daughter  of  Mr.  Earl  Coka 

11  who  assists  her  father  in  his  insurance  brokerage  office, 

12  Mrs.  Thelma  Parker,  is  observing  today.   (Applause.) 

13  THE  PRESIDENT:   The  next  item  on  the  calendar  is 

14  consideration  of  Resolution  Number  24  by  the  Committee  on 

15  Local  Government  and  the  report  of  the  Committee  with  respect 

16  thereto. 

17  The  Chair  recognizes  Delegate  Moser,  Chairman  of 

18  the  Committee. 

19  DELEGATE  MOSER:   Mr.  President  and  Ladies  and 

20  Gentlemen,  you  should  have  in  your  booklets  three  pieces  of 

i 

21  paper.   One  is  Committee  Report  Number  LG,   one  which  is  a 
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two-paragraph  affair. 

The  second  one  is  Resolution  Number  24  by  the 
Committee  on  Local  Government  and  the  third  is  a  Memorandum 
with  respect  to  that  Resolution. 

Resolution  Number  24,  which  the  Local  Government 
Committee  recommends,  urges  the  Governor  to  establish  a 
Commission  on  local  affairs.   The  idea  has  been  discussed 
with  representatives  of  Governor  Agnew  and  he  has  no 
objection  to  it.   The  Resolution  has  the  unanimous  approval 
of  the  Legislative  Liaison  Committee.   This  is  what  the 
Commission  would  do  if  the  Governor  appoints  it: 

First,  analyze  existing  public  general  and  public}: 
local  laws  and  advise  the  General  Assembly  what  status 
affecting  local  government  should  be  retained,  repealed  or 
amended. 

Secondly,  to  assist  Counties  in  the  preparation 
of  their  instruments  of  government  which  all  of  them  must 
have  under  the  local  government  article  by  July  of  1972. 

Thirdly,  to  advise  the  Governor's  Task  Force  on 
Modern  Management  and  the  General  Assembly  on  the  desirability 
of  establishing  a  permanent  department  on  local  affairs  and 


Court  Reporters 


THE   JACK   SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-5760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8457 


fourth,  to  perform  any  other  functions  that  the  Governor 
sees  fit  to  assign  to  this  Commission.   I  will  be  glad  to 
answer.   In  the  meantime,  Mr.  President,  I  move  that  the 
Convention  adopt  this  Resolution. 

THE  PRESIDENT:   Are  there  any  questions  of  the 
Committee  Chairman?   There  appear  to  be  none. 

Delegate  Gleason. 

DELEGATE  GLEASON:   What  is  the  situation  with 
respect  to  the  unlikely  event,  but  still  a  possible  event, 
having  created  a  Commission  ,  if  this  Constitutional 
document  should  fail  on  the  election  next  May? 

THE  PRESIDENT:   Delegate  Moser. 

DELEGATE  MOSER:   Delegate  Gleason,  I  think  that 
whether  or  not  the  Constitution  is  adopted,  and  I  am  certai(ii 
it  will  be  or  reasonably  certain,  but  whether  or  not  the 
Constitution  is  approved  by  the  voters,  such  a  Commission 
is,  we  think,  a  necessity.   One  of  the  things  that  it 
snould  do  is  go  in  great  detail  into  the  inter-relationship's 
of  local  governmental  units  and  the  relationships  of  these 
units  which  the  State  and  this  is  something  that  ought  to 
be  done  under  the  present  Constitution  as  well  as  under  the 
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1 

the  new  one. 

2 

THE  PRESIDENT:   Delegate  Gleason. 

3 

DELEGATE  GLEASON:   Well,  wouldn't  you  consider 

4 

that  that  decision  reflects  an  executive  opinion  and  not  th 

:» 

5 

Committee  on  Local  Government  at  this  Constitutional 

6 

Convention  and  if  there  is  a  need,  there  are  a  lot  of  needs 

7 

in  government,  but  if  we  are  going  to  get  into  the  area  of 

8 

recommending  that  the  various  branches  of  government  do 

9 

certain  things,  I  just  wonder  where  this  course  would  tend 

10 

to  leave  us. 

11 

THE  PRESIDENT:   Delegate  Moser. 

12 

DELEGATE  MOSER:   Let  me  make  one  further  comment 

13 

on  your  first  comment  and  tiiat  is  that  I  think  it  is  up  to 

14 

the  Governor.   It  bears  on  your  second  comment,  too.   It 

15 

is  up  to  the  Governor  whether  he  actually  does  it.   We  are 

16 

simply  suggesting  it,  but  in  connection  with  the  local 

17 

government  article  and  I  might  observe  at  this  time  one  of 

18 

tne  things  that  we  are  going  to  do  is  to  recommend  that 

19 

a  part  of  it,  that  is  the  shared  powers  concept  not  go  into 

20 

immediate  effect.   One  of  tiie  things  tnat  the  local  govern- 

21 

ment  articles  does  is  to  reverse  this  procedure  of  the 

THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable  Building 
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1  method  that  the  counties  will  get  their  powers.   I  think  that 

2  that  alone  really  necessitates  someone  taking  a  very  close 

3  look  into  the  --  well,  what  functions  are  properly  State 
^  functions  and  what  functions  are  properly  local  functions. 

5  I  want  to  emphasize  that  this  recommendation  of  ours  stems 

6  from  the  local  government  article  that  we  hope  will  be  in 

7  the  new  Constitution  and  that  is  the  reason  for  it.   It 

8  goes  with  that. 

9  THE  PRESIDENT:   Any  further  questions? 

10  Delegate  Gleason. 

11  DELEGATE  GLEASON:   I  assume  the  suggestion 

12  originated  with  your  Committee  and  not  with  the  Governor's 

13  Office  in  which  you  have  said  that  he  had  no  objection  to  i|t. 

14  I  was  wondering  since  it  will  have  a  function  or 

15  a  proposed  function,  if  the  functions  for  the  Commission 

16  are  laid  out  as  you  recommend  it  will  have  a  certain 

17  function  with  respect  to  the  legislature.   I  was  wondering 

18  whether  you  had  any  discussions  with  the  leaders  of  the 

19  legislature  with  respect  to  this  Commission? 

20  THE  PRESIDENT:   Delegate  Moser. 

21  DELEGATE  MOSER:   Yes,  let  me  go  into  detail  with 
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1  respect  to  both  of  these  items. 

2  In  the  first  place,  this  did  originate  with  the 

3  Committee  or  within  the  Committee.   We  talked  with  Mr. 

4  Montgomery;   we  have  talked  with  the  Members  of  the  Governor's 

5  Task  Force  on  Modern  Management  and,  in  fact,  they  saw  an 

6  earlier  draft  of  this  and  made  some  suggestions  for  changes 

7  in  it  and  these  changes  were  for  the  most  part  but  not 

8  entirely  adopted  by  the  Committee  and  they  have  seen  the 

9  final  version  of  this  and  I  hesitate  to  say  that  the 

10  Governor  approves  it  but  it  certainly  has  his  tacit  approval. 

11  With  respect  to  the  legislature,  we  took  this 

12  Resolution  and  the  Memorandum  to  the  Legislative  Liaison 

13  Committee.   They  voted  on  it  and  approved  it  unanimously. 

14  I  think  that  they  had  already  before  them  a  suggestion  by 

15  someone  else  which  the  legislative  counsel  had  approved  to 

15  do  just  this,  irrespective  of  the  adoption  of  a  new 

i 

17  Constitution. 

IQ  THE  PRESIDENT:   Any  further  questions  of  the 

19  Committee  Chairman? 

20  Is  there  any  discussion? 

21  Delegate  Needle. 
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1  DELEGATE  NEEDLE:   Mr.  Chairman,  throughout  the 

2  deliberations  of  the  Local  Government  Committee  from  about 

3  September  13  on,  we  considered  the  concept  of  establishing 

4  a  permanent  Department  of  Local  Affairs  and  it  met  with 

5  the  unanimous  approval  of  our  Committee  throughout.   It 

6  answered  a  number  of  the  questions  which  we  had  and  we 

7  considered  from  the  outset  the  advisability  of  establishing 

8  this  Commission  and  at  this  time  are  asking  this  body  to 

9  urge  the  Governor  to  establish  a  Commission.   As  I  mentioned, 

10  we  actually  wanted  to  establish  a  permanent  Department  of 

11  Local  Affairs,  but  at  the  request  of  the  Governor,  his  Task 

12  Force  on  Modern  Management  is  considering  at  this  time  a 

13  comprehensive  reorganization  of  the  Executive  Branch,  and 

14  it  has  under  consideration  this  question.   We  have  discussecf 

15  this  with  Dr.  Jean  Spencer,  who  is  on  the  Governor's  Task 

16  Force  and  it  meets  with  her  approval  as  well. 

17  At  their  request,  we  are  here  urging  the 

18  establishment  of  a  Commission  on  Local  Affairs  which  will,  among 

19  |   other  things,  consider  the  advisability  and  advice  of  the 

'  i  . 

20  Governor  and  General  Assembly  on  the  future  establishment 

21  of  a  permanent  Department  on  Local  Affairs  which  will  perhaps 
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1  among  other  things,  create  a  closer  relationship  between 

2  the  State,   Counties,  municipalities  and  local  units  of  the 

3  government.   It  will  conduct  research  and  collect  informatio 

4  and  disseminate  it  to  those  local  subdivisions  and  it  will 

5  advise  the  Counties  and  municipalities  with  regard  thereto 

6  and  be  able  to  coordinate  local  and  State  programs  among 

7  others,  the  tax  program,  which  has  been  discussed  by  this  bodjy 

8  and  can  also  serve  as  an  arbitrator  and  assist  in  resolving 

9  problems  between  local  government  and  particularly  with 

10  regard  to  boundary  programs. 

11  It  might  also  formulate  programs  and  advise  and 

12  assist  with  regard  to  the  creation  of  multi-County  coopera- 

i 

13  tion  and  forms  of  multi-County  govern-ents. 

14  I  suggest  that  this  body  give  this  Resolution 

15  its  unanimous  approval  as  did  the  Committee  on  Local  Govern 
15  ment. 

17  THE  PRESIDENT:   Any  further  discussion? 

I 
13  Are  you  ready  for  the  question? 

i 
ig  The  question  arises  on  the  adoption  of  Resolution 

20  Number  24.   A  vote  Aye  is  a  vote  in  favor  of  the  Resolution. 

21  A  vote  No  is  a  vote  against.    Cast  your  vote. 
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1  Has  every  Delegate  voted?   Does  any  Delegate 

2  desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

3  There  being  97  votes  in  the  affirmative  and  none 

4  in  the  negative,  Resolution  Number  24  is  adopted. 

5  Are  there  any  other  motions  or  Resolutions? 

6  The  Chair  hears  none. 

7  The  Chair  recognizes  Delegate  Powers. 

8  DELEGATE  POWERS:   Mr.  President,  I  move  the 

9  Convention  resolve  itself  into  a  Committee  of  the  Whole  so 

10  that  we  may  consider  the  General  Orders  of  the  Day. 

11  THE  PRESIDENT:   Is  there  a  second? 

12  (Whereupon,  the  motion  was  seconded.) 

13  THE  PRESIDENT:   All  in  favor  signify  by  saying 

14  Aye;   contrary,  No.   The  Ayes  have  it  and  it  is  so  ordered. 

15  (Whereupon,  the  mace  was  removed  by  the  Sergeant 
15  at  Arms.) 

17  (Whereupon,  at  1U:25  a.m.,  the  Convention  resolv 

13  itself  into  a  Committee  of  the  Whole.) 
19 

20  please  come  to  order. 

21  The  first  item  for  consideration  under  General 


ed 
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1  Orders  of  the  Day  is  Committee  Recommendation  EB-2. 

2  The  Chair  recognizes  Delegate  Morgan,  the  Chair- 

3  man  of  the  Committee  on  the  Executive  Branch  and  requests 

4  him  to  come  forward  to  the  reading  desk. 

5  While  Delegate  Morgan  is  doing  that,  I  have  been 

6  asked  to  call  your  attention  to  some  activity  that  will  be 

7  taking  place  on  the  State  House  lawn  about  1:00  o'clock. 

8  You  may  be  curious  or  interested.   They  will  be  filming 

9  some  scenes  for  a  coming  television  show  to  be  shown  later 

10  over  WMAR  TV.   They  are  going  to  shoot  some  scenes  in  front 

11  of  the  State  House  for  a  January  14th  program  on  Ratificatio 

12  Day.   Members  of  the  Colonial  Players,  the  oldest  and  most 

13  reknown  acting  troop  in  this  area  will  be  in  colorful 

14  costumes  to  portray  early  Annapolitan  citizens  and  Maryland 

15  Statesmen.   There  will  be  some  shooting  inside  the  State 
lg  House.   This  will  be  about  1:00  o'clock  today. 
^7  Delegate  Morgan. 

18  DELEGATE  MORGAN:   Mr.  Chairman,  last  week  the 

19  Committee  of  the  Whole  voted  that  there  should  be  an 

20  Attorney  General  provided  for  in  the  Constitution.   I  believe 

21  the  Executive  Branch  Committee  interpreted  that  vote  as 
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meaning  tnat  there  should  be  an  elected  Attorney  General 
provided  for  in  tne  Constitution  and  the  report  before  him 
now  contains  a  Recommendation  for  an  elected  Attorney  General. 

The  Committee  has  provided  that  the  Attorney 
General  have  substantially  the  same  duties  as  he  has  under 
the  present  Constitution.   However,  the  Attorney  General 
is  given  broad  additional  functions  and  duties  under  the 
control  of  the  General  Assembly.   There  was  a  proposal 
before  the  Committee  that  the  Committee  also  specifically 
provide  that  the  Governor  could  appoint  legal  counsel  and 
tnat  the  General  Assembly  could  appoint  legal  counsel. 
However,  the  Committee  left  that  out  because  it  was 
considered  unnecessary.   In  the  present  Constitution,  there 
is  a  prohibition  against  the  Governor  appointing  additional 
legal  counsel  without  the  approval  of  the  General  Assembly 
but,  since  that  is  left  out  of  the  proposed  Constitution, 
it  was  thought  that  there  was  no  reason  why  the  Governor 
couldn't  appoint  legal  counsel  and  call  him  Special  Counsel, 
General  Counsel,  or  whatever  you  wish,  without  any  specific 
autnority  for  it.   That,  I  believe,  Mr.  Chairman,  is  the 
sum  and  substance  of  our  report  and  if  anybody  has  any 
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questions,  I  will  be  glad  to  answer  it.   Are  there  any 
questions  of  the  Committee  Chairman? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Mr.  Chairman  and  Chairman 
Morgan,  if  the  General  Assembly  were  controlled,  if  the 
Majority  of  the  General  Assembly  were  constituted  of  a 
party  different  from  tnat  of  the  Governor,  might  not  it  be 
more  helpful  to  the  Governor  to  provide  in  the  Constitution 
that  there  shall  be  counsel  to  his  office  rather  than  to 
allow  possible  differences  to  allow  for  the  elimination  of 
the  statutory  office? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   Well,  I  imagine  if  the  Governo 
wanted  counsel,  he  would  provide  for  one  in  his  budget  and 
I  can't  imagine  a  General  Assembly  striking  out  a  counsel 
for  the  Governor  or  staff  for  the  Governor.   As  a  matter  of 
fact,  the  General  Assembly  now  is  of  a  different  party  from 
the  Governor  and  it  has  been  very  cooperative  in  providing 
the  Governor  with  the  staff  assistants  that  he  wants. 

THE  CHAIRMAN:   Any  further  questions? 

Delegate  Boyles. 
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1 

DELEGATE  BOYLES:   Delegate  Morgan,  I  notice  for 

2 

Governor  the  candidate  must  be  a  qualified  voter  of  the 

3 

State  but  for  the  Attorney  General,  he  must  be  a  registered 

4 

citizen.   Is  there  any  reason  for  this?   Is  this  an 

5 

inconsistency  or  doesn't  he  have  to  be  a  qualified  voter? 

6 

That  is  on  line  11.   Are  the  words  synonymous? 

7 

THE  CHAIRMAN:   Delegate  Morgan. 

8 

DELEGATE  MORGAN:   To  be  a  member  of  the  bar  of 

9 

the  State,  I  think,  you  have  to  be  a  citizen  as  a  matter 

10 

of  fact  and  I  think  that  is  probably  just  a  carry-over. 

11 

THE  CHAIRMAN:   Do  you  have  a  further  question, 

12 

Delegate  Boyles? 

13 

Any  further  questions? 

14 

Delegate  Gleason. 

15 

DELEGATE  MORGAN:    It  is  just  a  carry-over  from 

16 

the  existing  Constitution. 

17 

THE  CHAIRMAN:   Just  a  second.   Were  you  replying 

18 

further  to  Delegate  Boyles,  Delegate  Morgan? 

19 

DELEGATE  MORGAN:   Yes,  I  had  not  replied  to  him 

20 

before.   It  is  a  carry-over  from  the  existing  Constitution, 

21 

THE  CHAIRMAN:   Delegate  Boyles. 
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DELEGATE  BOYLES:   May  I  suggest  that  the  two 
sections  be  made  the  same,  that  the  qualified  voter  be  put 
in  both. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  think  the  Committee  on  Style 
and  Arrangement  can  do  that. 

THE  CHAIRMAN:   Delegate  Cleason. 

DELEGATE  GLEASON:   Chairman  Morgan,  in  your 
recommendation  in  the  last  sentence  where  it  states  that  thp 
Attorney  General  shall  upon  his  request  give  his  opinion 
on  any  legal  matter  in  the  House  or  General  Assembly,  is 
that  provision  in  the  existing  Constitution? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   It  is. 

THE  CHAIRMAN:   Delegate  Gleason. 

DELEGATE  GLEASON:   Are  you  familiar  with  the 
legal  effect  that  Courts  give  to  those  legal  opinions  with 

i 

respect  to  legislation  passed  by  the  General  Assembly,  where 
if  the  Attorney  General  gives  an  interpretation  of  a 
particular  law  that  has  been  enacted  and  that  opinion 
constitutes  the  official  interpretation  which  the  Courts 
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1 

give  credence  to  unless  the  law  itself  is  reversed  by  the 

2 

General  Assembly  at  succeeding  sessions. 

3 

THE  CHAIRMAN:   Delegate  Morgan. 

4 

DELEGATE  MORGAN:   What  is  your  question? 

5 

THE  CHAIRMAN:   Delegate  Gleason. 

6 

DELEGATE  GLEASON:   I  was  asking  whether  you  were 

7 

familiar  with  that  interpretation? 

8 

THE  CHAIRMAN:   Delegate  Morgan. 

9 

DELEGATE  MORGAN:   Well,  I  think  an  Attorney 

10 

General's  opinion  is  certainly  entitled  to  great  weight. 

11 

THE  CHAIRMAN:   Delegate  Gleason. 

12 

DELEGATE  GLEASON:   Do  you  consider  that  with 

13 

these  powers  that  you  are  giving  the  Attorney  General's 

14 

Office,  that  the  Attorney  General's  Office  if  it  is  approve* 

1 

15 

by  this  Committee  and  by  the  people  at  large,  will  constitul 

:e 

16 

a  fourth  arm  of  the  Government? 

17 

THE  CHAIRMAN:   Delegate  Morgan. 

18 

DELEGATE  MORGAN:   As  a  matter  of  fact,  under  the, 

19 

Constitution^  there  are  only  three  arms  of  the  government, 

20 

the  legislative,  executive  and  judicial.   The  Attorney  Genei 

"al , 

21 

as  the  Committee  pointed  out  in  its  previous  report  which  w« 

is 
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discussed  last  week  really  doesn't  fit  particularly  into 
any  particular  branch.   In  advising  the  General  Assembly, 
he  is  performing  really  a  legislative  function; in  advising 
the  Governor  in  the  parlance  of  the  Executive  Branch  he  is 
performing  an  executive  function.   In  some  respects,  he  als 
performs  a  judicial  function.   He  may  give  advice  where 
there  is  a  dispute  in  the  Judicial  Branch  of  the  government 
So  he  really  doesn't  fit  into  any  particular  branch  of  the 
government. 

Now,  I  suppose  you  can  say  that  he  is,  in  effect 
a  fourth  branch,  except  that  I  don't  think  a  fourth  branch 
of  the  government  is  known  to  American  Government,  I  mean 
just  the  three  branches. 

THE  CHAIRMAN:   Any  further  questions? 

Delegate  Gleason. 

DELEGATE  GLEASON:   Well,  I  agree  with  you,  these 
are  powers  delegated  once  again  to  the  people  -- 

THE  CHAIRMAN:   Delegate  Gleason,  this  is  not 
time  for  debate,  only  time  for  clarification. 

DELEGATE  GLEASON:   Mr.  Chairman,  I  am  asking  a 
question  if  you  will  permit  me. 
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1 

THE  CHAIRMAN:   You  may. 

2 

DELEGATE  GLEASON:   To  the  extent  that  we  take  an 

3 

executive  power  and  a  legislative  power  and  a  judicial  powei 

: 

4 

away  from  one  of  the  three  branches  of  government  and  give 

5 

it  to  another  --  whatever  you  want  to  call  it,  it  is  a 

6 

delegation  of  that  power  and  therefore,  I  am  asking  again  ii 

- 

7 

this  doesn't  really  constitute  a  fourth  branch  of  governmem 

8 

and,  if  it  does,  whether  when  we  get  to  the  Committee 

9 

Recommendation  SR  $  P-2  where  they  specifically  state  that 

10 

the  legislative,  executive  and  judicial  powers  of  governmeni 

11 

shall  be  forever  separate  and  distinct  wherefore  we  ought 

12 

to  amend  that  section  to  include  the  Attorney  General's 

13 

Office. 

14 

THE  CHAIRMAN:   Delegate  Morgan. 

15 

DELEGATE  MORGAN:   I  really  don't  think  that  is 

16 

necessary. 

17 

The  Attorney  General,  while  he  does  have  execute 

re 

18 

powers,  he  also  has  powers  to  advise  the  General  Assembly 

19 

and  also  to  advise  in  some  respects  the  Judiciary  but  he 

20 

doesn't  except  in  one  respect  carry  out  any  executive 

21 

programs.   At  the  present  time,  he  does  the  jurisdiction  ov< 

sr 
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the  Consumer  Protection  Program  and  the  Security  Program 
of  the  State.   But,  the  Committee  in  the  Recommendation 
which  you  have  before  you  says  that  the  Attorney  General 
shall  be  the  chief  legal  officer  of  the  State  and  the 
Committee  was  very  hopeful  in  providing  that  that  the  Attorney 
General  will  have  strictly  legal  functions  and  wouldn't  be 
given  the  power  to  carry  out  so-called  executive  programs 
so  tnat  what  he  would  do  would  be  giving  his  legal  advice 
and  legal  assistance  to  others  who  are  carrying  out  executive 
programs. 

THE  CHAIRMAN:   Delegate  Gleason,  do  you  have  a 
further  question? 

DELEGATE  GLEASON:   Was  there  a  vote  in  the 
Committee  on  this  recommendation,  Chairman  Morgan? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MOrgan:   It  was  no  formal  vote.   It  was 
just  a  unanimous  agreement. 

THE  CHAIRMAN:   Delegate  Vecera. 

DELEGATE  VECERA:   Delegate  Morgan,  line  15  of 
your  Committee  Report,  you  state  when  the  Office  of  the 
Attorney  General  is  vacant  that  the  Governor  shall  with  the 


i 
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1  advice  and  consent  of  the  Senate  make  the  appointment. 
8  Now,  sir,  the  Comptroller,  I  understand  is 

3  similar.  What  was  the  difference  between  the  Lieutenant 

4  Governor,  filling  the  vacancy  of  the  Lieutenant  Governor  an|d 

5  the  filling  of  the  vacancy  on  these  two  gentlemen  who  would 

6  also  be  elected  officials.   Where  was  there  a  difference  on 

7  how  to  fill  that  particular  vacancy? 

8  THE  CHAIRMAN:   Delegate  Morgan. 

9  DELEGATE  MORGAN:   Delegate  Vecera,  I  think  it  is 

10  the  same  to  fill  a  vacancy  in  the  Office  of  Lieutenant 

11  Governor.   The  Governor  nominates  an  individual  --  that  is 

12  right  to  the  General  Assembly  and  the  General  Assembly  has 
15  to  advise  and  consent  to  the  nomination.   In  the  case  of 

14  the  Attorney  General,  just  the  Senate  has  to  advise  and 

15  consent  in  the  nomination.   I  think  we  just  felt  that  the 
15  Lieutenant  Governor  was  a  much  more  important  office  and 
17  that  the  whole  General  Assembly  should  advise  and  consent 
19  to  that. 

19  THE  CHAIRMAN:   Delegate  Vecera. 

20  DELEGATE  VECERA:   The  think  I  want  to  get  to 

21  Delegate  Morgan,  these  gentlemen  are  elected  officials  and 
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1 

I  thought  maybe  there  was  a  differentiation  to  fill  a 

2 

vacancy  on  an  elected  official,  this  seems  to  me  similar  to 

3 

an  appointive  office  -- 

4 

THE  CHAIRMAN:   Delegate  Vecera,  this  is  not  a 

5 

time  for  debate.   If  you  have  a  question,  you  may  put  it. 

6 

DELEGATE  VECERA:   Yes,  Sir. 

7 

My  question  is  the  differentiation  between  the 

8 

two  and  why  specifically  was  there  a  differentiation  betwee 

n 

9 

the  Attorney  General  and  Comptroller  on  the  one  hand  and 

10 

the  Comptroller  on  the  other  hand.   I  thought  they  were  all 

11 

elected  officials  and  that  their  vacancy  would  be  filled  by 

12 

a  similar  kind  of  method. 

13 

THE  CHAIRMAN:   The  Lieutenant  Governor  is  the 

14 

man  who  succeeds  to  the  Governorship  in  the  event  the  Offic 

e 

15 

of  the  Governor  becomes  vacant.   The  Attorney  General  and 

16 

tne  Comptroller  are  not  in  the  line  of  succession  and 

17 

certainly  to  fill  a  vacancy  in  the  Office  of  the  Lieutenant 

18 

Governor,  we  thought  it  essential  to  have  the  advice  and 

19 

consent  of  the  whole  General  Assembly. 

20 

Delegate  Burdette. 

i 

21 

i 

DELEGATE  BURDETTE:   Mr.  Chairman,  I  should  like 
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to  ask  the  Chairman  of  the  Committee  for  an  explanation  of 
wnat  amounts  to  the  first  section  but  here  unnumbered,  with 
respect  to  the  method  of  electing  the  Attorney  General.   Th^ 
language  used  here  is  that  he  shall  be  elcted  in  the  same 
manner  with  an  ommission  as  the  Governor.   The  manner 
prescribed  elsewhere  in  action  already  taken  by  the  Conven- 
tion provide  that  the  Governor  and  the  Lieutenant  Governor 
shall  be  elcted  as  a  team.   Now,  I  suspect  that  I  understan 
what  the  Committee  has  in  mind,  but  does  the  Committee 
intend  that  the  Attorney  General  should  be  a  third  member 
of  that  team? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   The  answer  is  No. 

THE  CHAIRMAN:   Delegate  Burdette. 

DELEGATE  BURDETTE:   I  want  to  be  sure  to  get  tha 
in  tne  record.   I  must  confess  that  I  am  uncertain  here  as 
to  what  the  manner  is.   Does  the  Chairman  think  that  there 
perhaps  needs  to  be  more  detail? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   Well,  the  Executive  Article  on 
Section  4-4.05  says,  "The  Governor  shall  be  elected  by  thos& 
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voters  qualified  to  vote  in  State  elections  for  a  term  of 
four  years  until  someone  is  qualified  -  -"  and  so  forth. 

It  is  just  a  method  of  referring  back  to  the 
provisions  that  provide  for  the  election  of  Governor.   Ther^ 
is  no  requirement  that  he  run  on  the  same  team. 

THE  CHAIRMAN:   Could  we  state  for  the  benefit  of 
the  Committee  on  Style  that  the  phrase  "in  the  same  manner" 
in  line  8  of  Committee  Recommendation  EB-2  is  intended  to 
refer  to  the  election  of  an  Attorney  General  by  the  same 
classes  of  qualified  voters  voting  in  the  same  manner  as 
for  Governor  but  is  not  intended  to  include  the  requirement 
that  the  Attorney  General  run  jointly  with  the  Governor  and 
Lieutenant  Governor.   Is  that  the  understanding,  Delegate 
Morgan? 

DELEGATE  MORGAN:   It  is,  Mr.  Chairman. 

THE  CHAIRMAN:   Does  Delegate  Penniman's  secretary 
have  a  note  of  that? 


Delegate  Burdette. 

DELEGATE  BURDETTE:   I  have  a  second  question  whi 
has  no  real  realation  to  Style.   But  it  is  a  question  that 
is  if  the  Committee  did  intend  to  eliminate  in  the  arrangem 


<:h 


(snt 


Court  Rrpnrlers 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539^760 


8477 

1 

of  the  present  Constitution  ..  that  the  State's  Attorneys 

2 

may  ask  opinions.   I  may  be  mistaken  but  on  a  hasty  reading 

3 

it  seems  as  if  the  State's  Attorneys  have  no  right  now  to 

4 

ask  the  Attorney  General  for  an  opinion  while  in  the  presen 

t 

5 

Constitution,  they  do. 

6 

THE  CHAIRMAN:   Delegate  Morgan. 

7 

DELEGATE  MORGAN:   The  Committee  Recommendation 

8 

provides  that  the  Attorney  General  shall  upon  request  give 

9 

his  opinion  on  any  legal  matter  to  either  House  of  the 

10 

General  Assembly  or  the  presiding  officer  thereof,  to  the 

11 

Governor,  and  to  any  other  officer,  agency  or  department  of 

12 

the  State,  which  would  include  the  State's  Attorneys. 

13 

THE  CHAIRMAN:   Delegate  Burdette. 

14 

DELEGATE  BURDETTE:   Are  we  making  them 

15 

Constitutional  State  officers? 

16 

THE  CHAIRMAN:   Delegate  Morgan. 

17 

DELEGATE  MORGAN:   Yes,  they  are  Constitutional 

18 

State  officers  under  our  Executive  Branch  Article  which  was 

19 

adopted  last  week. 

20 

THE  CHAIRMAN:   Delegate  Byrnes. 

21 

DELEGATE  BYRNES:   Chairman  Morgan,  did  your 
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Committee  give  consideration  to  simply  expressing  in  this 
section  that  the  Attorney  General  shall  be  the  head  of  a 
principal  department  charged  with  the  legal  affairs  of  the 
State? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   No,  we  did  not. 

THE  CHAIRMAN:   Delegate  Byrnes. 

DELEGATE  BYRNES:   Is  it  not  a  fact  that  he  is 
to  become  the  head  of  a  principal  department,  the  Law 
Department,  which  he  is  not? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:  Well,  I  think  principal  depart 
ment  under  our  Executive  Article  has  another  meaning.  It  i 
a  department  which  carries  out  the  State  programs  and  it  is 
under  the  direction  and  control  of  the  Governor.  The 
Governor  selects  and  controls  the  head  of  the  principal 
departments.  I  don't  believe  the  Attorney  General's  Office 
would  constitute  a  principal  department  under  the  concept 
of  principal  departments  which  we  have  provided  for  in  our 
Executive  Article. 

THE  CHAIRMAN:   Delegate  Byrnes. 
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1 

DELEGATE  BYRNES:   So  he  would  be  the  head  of  a 

2 

department.   Although  it  simply  wouldn't  be  one  of  the  20? 

3 

THE  CHAIRMAN:   Delegate  Morgan. 

4 

DELEGATE  MORGAN:   Well,  he  is  the  Attorney  General 

5 

of  the  State.   I  don't  know  whether  -- 

6 

THE  CHAIRMAN:   Delegate  Morgan  hasn't  finsihed 

7 

his  answer. 

8 

DELEGATE  MORGAN:   You  can  call  it  department  if 

9 

you  want  to,  but  I  don't  think  that  gives  any  indication  of 

10 

what  his  functions  are. 

11 

THE  CHAIRMAN:   Delegate  Byrnes,  so  the  record 

12 

will  not  be  confused,  is  not  the  section  which  you  refer 

13 

the  one  that  refers  to  principal  departments  of  the  Execu- 

14 

tive  Branch? 

15 

DELEGATE  BYRNES:   Yes,  sir. 

16 

I  notice,  Chairman  Morgan,  when  you  came  to  the 

17 

State's  Attorneys,  you  did  not  define  his  responsibilities 

16 

although  I  understand  they  are  defined  somewhat  in  the 

19 

present  Constitution,  yet  you  did  define  the  responsibiliti 

es 

20 

of  the  Attorney  General.   Why  did  you  feel  compelled  to  be 

21 

very  specific  about  his  responsibilities,  particularly  in 
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the  area  of  appeals  and  opinions  and  so  forth. 

Why  would  you  not  in  other  words,  why  did  not 
the  Committee  decide  to  leave  that  to  the  discretion  of  the 
General  Assembly  as  you  did  with  virtually  every  other  majqr 
executive  officer  of  the  State,  quasi-executive  officer  of 
the  State? 

THfc  CHAIRMAN:   Chairman  Morgan. 

CHAIRMAN  MORGAN:   Just  because  his  duties  were 
spelled  out  in  the  existing  Constitution  and  I  think  the 
Committee  concluded  that  there  was  really  no  chance  that 
his  duties  would  be  deminished.   The  Committee  did  provide 
that  he  should  have  --  it  gave  the  General  Assembly  a 
broad  grant  of  authority  to  impose  additional  duties  on  the 
Attorney  General  and  in  our  Committee  Report,  for  example, 
we  said  that  that  would  --  that  the  General  Assembly  could 
require  the  Attorney  General  to  coordinate  all  the  activitije 
of  the  State's  Attorneys.   If  the  State  embarked  upon  a 
major  war  on  crime,  for  example,  there  would  be  a  necessity 
I  believe  for  coordinating  all  the  activities  of  the 
prosecuting  officials  in  the  State.   That  is  just  one 
example  of  the  additional  duties  which  can  be  imposed  upon 
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the  attorney  general  under  our  recommendation.   But  there 
was  no  thought  that  the  duties  of  the  attorney  general 
would  be  diminished  from  what  they  are  at  the  present 
time. 

THE  CHAIRMAN:   Delegate  Byrnes,  do  you  have  a 
further  question? 

DELEGATE  BYRNES:   Yes,  sir,  I  would  like  to  if 
I  could  —  would  Chairman  Morgan  state  the  concept  of  this 
office  and  see  whether  or  not  you  would  agree  with  it?   The 
problem  I  speak  to  now  is  the  one  that  was  raised  on  the 
floor  when  we  first  discussed  this  office  where 
various  questions  were  asked  and  I  think  it  has  been 
impressed  on  the  record  and  I  think  erroneously,  that  in 
terms  of  —  well,  in  the  event  of  conflict  in  state  policy 
between  the  governor  and  the  attorney  general,  that  if  the 
resolution  of  that  conflict  depended  upon  the  use  of  the 
personnel,  resources  or  professional  expertise  of  the 
attorney  general  or  any  of  his  staff,  that  the  resolution 
would  be  made  by  not  the  governor  but  by  the  attorney 
general. 

Now  that  statement  was  made  and  then  later  on 
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in  the  discussion  the  contradictory  statement  was  made  by 
one  of  the  delegates  on  "the  floor. 

I  think  it  is  imperative  that  we  clarify  here 
today  now  what  the  relationship  of  these  two  individuals 
will  be. 

Now,  Delegate  Gleason  has  alluded  to  it  and  I 
have  suggested  again  when  I  speak  in  terms  of  the  possi- 
bility of  making  him  an  elected  head  of  a  principal 
department  which  I  don't  think  is  inconsistent,  it  is  in- 
consistent,but  once  you  establish  him  the  head  of'  a  legal 
department  and  you  make  him  elective,  I  see  no  reason  why 
he  couldn't  be  the  head  of  a  principal  department  and 
elected  as  such. 

DELEGATE  MORGAN:   VThat  is  your  question? 

THE  CHAIRMAN:   Delegate  Eyrnes . 

DELEGATE  BYRNES:   My  question  is  whether  or 
not  in  the  case  of  a  conflict  in  state  policy  which  re- 
quires the  expertise  and  the  knowledge  and  resources  and 
funds  of  the  personnel  of  the  Law  Department,  who  have  the 
authority  to  make  the  final  decision. 

This  is  not  a  question,  I  might  clarify,  of 


Court  Reporters 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore.  Maryland  21202 


539-6760 


8483 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


internal  management  of  that  of  the  attorney  general's  of- 
fice and  administration  of  that  office. 

THE  CHAIRMAN:   Delegate  Byrnes,  may  the  Chair 
interrupt? 

It  seems  to  me  that  your  question  is  so  broad 
as  being  incapable  of  being  answered.   You  refer  to  con- 
flict of  state  policy  that  might  affect  the  legislative 
branch,  executive  branch,  or  any  of  the  quasi- judicial 
agencies . 

You  have  to  be  more  specific. 

DELEGATE  BYRNES:   I  would  say,  sir,  in  the 
execution  of  state  programs. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   It  is  the  committee's  hope 
that  the  attorney  general  won't  have  any  authority  to 
administer  any  state  programs.   He  will  be  strictly  a 
lawyer  and  not  have  anything  to  do  with  state  policy. 

THE  CHAIRMAN:   Could  the  Chair  try  to  rephrase 
the  question  as  he  understands  it? 

I  think  Delegate  Byrnes  is  asking  that  if  a 
problem  arose  with  respect  to  the  execution  of  state 
policy  within  the  Executive  Branch,  that  is  the  policy 
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1  being  submitted  by  the  Constitution  or  law  to  the  deter- 

2  mination  of  the  Executive  Branch  and  the  views  of  the 

S  governor  and  the  attorney  general  differed,  who  would  de- 

4  termine  the  policy? 

5  DELEGATE  MORGAN:   I  guess  the  governor  doesn't 

6  have  to  follow  the  advice  of  the  attorney  general  if  he 

7  doesn't  want  to,  but  he  has  got  to  take  the  responsibility 

8  for  his  course  of  action  if  he  decides  not  to. 

9  That  is  the  only  way  I  can  answer  the  question. 

10  THE  CHAIRMAN:   Do  you  have  a  further  question, 

11  Delegate  Byrnes? 

12  DELEGATE  BYRNES  :   Not  at  this  time,  sir. 

13  THE  CHAIRMAN:   Delegate  Bamberger. 

14  DELEGATE  BAMBERGER:   Chairman  Morgan,  I  think 

15  we  need  some  clarification  of  your  answer  to  the  first 
lg  question   that  Delegate  Gleason  asked  you  unless  I 

17  misunderstood  it. 

13  I  understood  his  question  was  whether  or  not  the 

19  provisions  of  the  very  last  sentence  of  this  proposed 

20  recommendation,  that  is  that  the  attorney  general  shall 

21  upon  request  give  his  opinion  to  any  house  of  the  General 
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Assembly  or  to  any  other  officer,  agency  or  department 
of  state,  was  in  the  present  Constitution  and  I  under- 
stood your  answer  to  be  that  it  was. 

DELEGATE  MORGAN:   It  is. 

THE  CHAIRMAN:   Are  you  referring  to  the  last 
sentence  of  the  second  section,  Delegate  Bamberger? 

DELEGATE  BAMBERGER:   Yes,  I  will  read  what  is 
in  the  existing  Constitution:  "And  he  shall  give  his 
opinion  in  writing  whenever  required  by  the  General  Assembljy 
or  either  branch  thereof,  the  governor,  comptroller,  or 
any  state's  attorney  on  any  legal  matter  pending 
before  them  or  either  of  them." 

Then  there  is  some  other  language  in  here  which 
I  couldn't  find  at  the  present  time,  but  this  is 
generally  the  language  of  the  present  Constitution. 

Now,  this  does  authorize  the  presiding  officer 
of  either  house  of  the  General  Assembly  to  ask  the 
attorney  General  for  his  opinion  which  is  not  in  the 
present  Constitution. 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Isn't  it  true  that  this 
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does  make  at  least  one  essential  change.   Under  the 
present  Constitution  and  law,  the  requirement  that  the 
attorney  general  shall  give   opinions  to  the  various 
departments  of  the  state  is  a  matter  of  statutory  law, 
made  by  the  General  Assembly,  in  which  they  have  provided 
that  the  attorney  general   shall  be  the  legal  advisor  for 
some  but  not  all  departments  of  the  state  and  what  the 
committee  now  proposes  is  that  the  attorney  general  as  a 
matter  of  constitutional  law  shall  give  his  advice  to  the 
departments  of  the  state. 

The  provision  of  the  Constitution  which  you 
just  read  says:  "The  attorney  general  shall  give  his 
opinion  to  the  General  Assembly,  the  governor,  the 
comptroller,  the  state's  attorney",  but  it  is  the  statute, 
specifically  Section  2,  of  Article  32-A,  and  Sections  5 
and  12  in  which  the  General  Assembly  has  said  which 
departments  of  the  state  shall  look  to  the  attorney  gen- 
eral for  advice. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  think  you  arc  correct. 

THE  CHAIRMAN:   Any  further  questions,  Delegate 
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1 

2  DELEGATE  BAMBERGER:   Section  3  of  Article  5 

3  of  the  present  Constitution  gives  both  the  governor  and 

4  the  General  Assembly  the  right  to  direct  the  attorney 

5  general  to  assist  any  state's  attorney  in  a  criminal 

6  case  or  to  commence  the  prosecution  of  a  criminal  case. 

7  In  other  words,  as  I  understand  that  provision, 

8  the  General  Assembly  or  the  governor  can,  in  effect, 

9  movethe  attorney  general  into  the  place  of  the  state's 

10  attorney  in  a  prosecuting  and  criminal  action  at  the  trial 

11  level. 

12  Is  that  power  provided  for  or  the  right  of  the 

13  General  Assembly  to  establish  that  power,  in  the  committee' 

14  draft? 

15  THE  CHAIRMAN:   Delegate  Morgan. 

15  DELEGATE  MORGAN:   There  is  no  question  about  it 

1«7  Then  the  language  "shall  have  such  other  powers 

1q  and  duties  with  respect  to  civil  and  criminal  cases  or 

ig  proceedings,  and  with  respect  to  other  matters,  as  may  be 

20  prescribed  by  law." 

21  THE  CHAIRMAN:   Delegate  Bamberger. 
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DELEGATE   BAMBERGER:   Then  to  button  that  up, 
the  statement  on  the  second  page  of  Committee  Recommenda- 
tion EB-2  beginning  on  lines  2  which  says  that  the 
attorney  general  has  functions  in  criminal  cases  at  the 
appellate  level  and  in  courts  of  the  United  States  is 
not  meant  to  be  exclusive? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   It  is  not. 

THE  CHAIRMAN:   Do  you  have  a  further  question, 
Delegate  Bamberger? 

DELEGATE  BAMBERGER:   One  more.   Under  the 
present  Constitution,  the  General  Assembly  may  provide 
different  counsel  for  some  agencies  of  the  state,  spe- 
cifically now  the  Public  Service  Commission,  which  is  an 
agency  of  the  state,  has  its  own  general  counsel  and  does 
not  look  to  the  attorney  general  for  advice. 

Does  the  committee's  draft  prohibit  the 
General  Assembly  from  making  the  same  provision  for  any 
particular  department  in  the  future? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  don't  believe  it  does. 
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1  THE  CHAIRMAN:   Delegate  Case. 

2  DELEGATE  CASE:   Chairman  Morgan,  going  back  to 

3  the  question  that  Delegate  Boyles  asked  you  concerning 

4  eligibility  which  is  found  in  lines  9,  10,  11,  12  and  13 

5  of  the  first  unnumbered  section,  I  note  that  those  words 

6  are  identical  to  the  words  in  the  judiciary  article  estab- 

7  lishing  the  eligibility  for  judges  and  I  was  under  the 

8  assumption  and  you  correct  me  if  I  am  wrong  about  this, 

9  that  it  was  the  intention  of  the  committee  to  have  those 

10  two  sections  dovetail  one  with  the  other,  isn't  that 

11  true? 

12  THE  CHAIRMAN:   Delegate  Morgan. 

13  DELEGATE  MORGAN:   I  just  can't  answer  that.   I 

14  don't  know. 

15  THE  CHAIRMAN:   Delegate  Case. 

15  DELEGATE  CASE:   Can  I  say  that  having  helped  a 

17  little  bit  in  putting  these  words  together,  that  it  is 

13  true?   (Laughter.) 

19  THE  CHAIRMAN:   Delegate  Morgan. 

20  DELEGATE  MORGAN:   I  am  sure  that  the  Committee 

21  on  Style  and  Drafting  will  make  sure  that  the  two 
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1  provisions  will  conform. 

2  THE  CHAIRMAN:   Delegate  Gill. 

3  DELEGATE  GILL:   Mr.  Chairman,  in  Section  4.0  2 

4  the  governor  is  limited  to  two  consecutive   terms  and  in 

5  your  commentary  on  the  attorney  general,  you  say  no  limi- 
5     tation  on  the  number  of  successive  terms  for  his  office. 
7  I  was  wondering  about  the  rationale  behind  that, 
9     because  if  he  is  a  very  good  vote-getter  he  may  have  the 
g     job  for  life. 

10  THE  CHAIRMAN:   Delegate  Morgan. 

11  DELEGATE  MORGAN:   There  is  no  limitation  in  the 

12  existing  Constitution  and  the  committee  just  provided  no 
2^     limitation  in  the  proposed  Constitution. 
!4  THE  CHAIRMAN:   Delegate  Gill. 

DELEGATE  GILL:   I  didn't  know  we  were  determin- 
ing our  actions  solely  on  what  is  in  the  present  Consti- 
tution. 

THE  CHAIRMAN:   Is  that  a  question,  Delegate 
Gill? 

DELEGATE  GILL:   Yes.   I  want  to  know  the  rational^ 
behind  it.   Was  it  just  because  it  wasn't  in  the  present 
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1  office? 

2  THE  CHAIRMAN:   Delegate  Morgan. 

3  DELEGATE  MORGAN:   There  is  no  limitation  on  the 

4  terms  of  the  comptroller  and  there  is  no  limitation  on 

5  the  terms  of  the  attorney  general. 

6  There  was  no  proposal  before  our  committee  that 

7  the  attorney  general  and  comptroller  be  limited  in  the 

8  number  of  terms  they  could  serve. 

9  THE  CHAIRMAN:   Delegate   Gill. 

10  DELEGATE  GILL:   Did  the  Committee  consider 

11  putting  the  limitation  on  it  the  same  as  for  governor? 

12  THE  CHAIRMAN:   Delegate  Morgan. 

13  DELEGATE  MORGAN:  Jt  did  not. 

14  THE  CHAIRMAN:   Delegate  Gill. 

15  DELEGATE  GILL:   My  next  question  you  anticipated 
lg  It  wasn't  even  mentioned  about  the  comptroller  so  if  he 

17  was  a  good  vote-getter  he  could  also  have  a  job  for 

life.   What. is  the  rationale  behind  that? 
ig  THE  CHAIRMAN:   I  am  so  sorry,  the  Chair  doesn't 

2Q  understand  your  questioning.   Did  you  say  the  comp- 

21  troller  when  elected  would  have  a  job  for  life? 


18 
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getter . 


DELEGATE  GILL:   If  he  is  a  very  good  vote- 


THE  CHAIRMAN:   You  mean  there  is  no  limitation 


on  the  number  of  terms  to  which  he  might  be  elected? 

DELEGATE  GILL:   That  is  right,  Amendment  8  to 
EB  doesn't  mention  it  at  all. 

THE  CHAIRMAN:  What  is  your  question  to  Delegate 
Morgan? 

DELEGATE  GILL:   I  wonder  why  the  committee  did 
not  consider  putting  a  limitation  on  the  term  of  the 
attorney  general  and  comptroller  when  they  definitely  put 
a  limitation  on  the  governor  and  lieutenant  governor  in 
the  Constitution. 

THE  CHAIRMAN:   Or  to  turn  it  around,  why  the 
committee  put  a  limitation  on  the  terms  of  the  governor 
without  a  similar  limitation  on  the  terms  of  the  others? 

DELEGATE  MORGAN:   The  suggestion  was  just  never 
made  to  the  committee  and,  as  a  matter  of  fact,  as  you 
know,  the  committee  initially  provided  that  the  elective 
office  of  the  attorney  general  and  the  elective  office 
of  comptroller  should  be  done  away  with  in  the  Constitution 
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1  and  it  was  as  a  result  of  the  vote  of  the  Committee  of  the 

2  Whole  la*  week  that  this  report  is  brought  before  you  now 

3  and  in  our  consideration  of  it,  it  was  just  never  sug- 
*  gested  that  we  put  a  limitation  on  the  terms. 

5  THE  CHAIRMAN:   Delegate  Morgan,  can  the  Chair 

6  get  at  the  question  that  Delegate  Gill  wants  in  this 

7  matter? 

8  I  assume  this  committee  did 

9  discuss  the  question  of  limitation  of  terms  on  the  governor 

10  inasmuch  as  it  recommended  a  limitation. 

11  DELEGATE  MORGAN:   It  did. 

12  THE  CHAIRMAN:   Were  the  reasons  which  impelled 

13  the  committee  to  recommend  a  limitation  on  the  suc- 

14  cessive  terms  to  which  the  governor  might  be  elected 

15  applicable  to  other  state-wide  elected  officials  or  were 

16  they  limited  to  the  office  of  governor? 

17  DELEGATE  MORGAN:   Mr.  Chairman,  I  just  don't 

18  think  that  the  committee  ever  considered  that. 

19  THE  CHAIRMAN:   What  I  am  getting  at  is  whether 

20  or  not  the  reasons  for  putting  in  the  limitation  for 

21  governor  pertained  peculiarly  to  the  office  of  governor 
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or  didn't. 

DELEGATE  MORGAN:   I  think  they  really  pertain 
peculiarly   to  the  office  of  governor  and  don't  particular- 
ly pertain  to  the  office  of  comptroller  or  attorney 
general. 

THE  CHAIRMAN:.  Delegate  Gill. 

DELEGATE  GILL:   We  are  reconsidering  EB-1.   Is 
it  too  late  to  add  Amendment  8  which  would  limit  the 
comptroller's  job  to  two  successive  terms? 

THE  CHAIRMAN:    It  could  be  considered  when 
Committee  Recommendation  EB-1  is  before  the  Convention 
on  second  reading. 

It  would  be  open  to  amendment. 

DELEGATE  GILL:   Thank  you. 

THE  CHAIRMAN:   Are  there  any  further  questions? 

Delegate  Clagett. 

DELEGATE  CLAGETT:   Delegate  Morgan,  with  referencje 
to  the  first  section  and  the  qualifications  of  the  attorney 
general,  is  the  five-year  requirement  equally  applicable 
to  that  person  being  a  citizen  of  the  state  as  well  as  a 
member  of  the  Bar  of  the  state? 
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Clagett? 


DELEGATE  MORGAN:   It  is  just  as  a  member  of  the 


THE  CHAIRMAN:   Any  further  questions,  Delegate 


DELEGATE  CLAGETT:   Now,  with  reference  to  the 
second  sentence,  I  do  not  wish  to  repeat  the  points  raised 
with  respect  to  built-in  conflict  of  interest,  but  I 
would  like  this  clarification. 

In  lines  6  and  7,  the  General  Assembly  may 
give  duties  and  responsibilities  by  law.   I  would  assume 
that  that  could  include  the  appointment  of  all  lawyers  who 
will  make  up  the  staff  of  this  chief  legal  officer. 

Now,  if  that  is  true  and  that  law  provided  that 
he  should  appoint  all  lawyers,  where  would  the  freedom 
exist  with  respect  to  the  appointment  by  the  governor 
and  the  General  Assembly  of  legal  counsel  as  you  point 
out  in  your  memorandum  on  line  51? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:  I  don't  quite  see  the  logic 
of  your  question,  because  I  think  you  made  a  premise  -- 
you  started  off  with  a  premise  that  the  attorney  general 
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shall  appoint  all  lawyers.   I  don't  think  that  is  neces- 
*      sarily  true.   He  certainly  appoints  all  the  lawyers  in  the 
3     attorney  generals   office,  all  deputies,  but  I  don't 

think  it  means  he  has  to  appoint  all  lawyers. 


4 


5  THE  CHAIRMAN:   Delegate  Clagett,  I  think 

your  question  might  be  clearer  if  you  pinpoint  the 

7  language  in  the  recommendation  to  which  you  refer. 

8  DELEGATE  CLAGETT:   Yes,  Mr.  Chairman. 

9  Let  us  start  with  the  premise  that  the  General 

10  Assembly  in  its  authority  given  in  line  7  prescribed  by 

11  law  that  all  legal  officers  shall  be  appointed  by  the 

12  attorney  general  and  it  could  do  that,  could  it  not? 

13  THE  CHAIRMAN:   Delegate  Morgan. 

14  DELEGATE  MORGAN:   I  suppose  it  could,  but  I 

15  can't  imagine  the  General  Assembly  doing  it.   For  example, 

16  there  is  counsel  in  the  Public  Service  Commission,  there 

17  is  a  people's  counsel  in  the  Public  Service  Commission 

18  which  the  General  Assembly  has  provided  for  and  I  can't 

19  imagine  the  General  Assembly  turning  that  around  and  saying 

20  all  those  people  should  be  appointed  like  the  attorney 

21  general. 
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THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   What  would  be  the  status  of 
an  attorney  general  appointed  by  the  governor,  and  what 
would  be  his  relationship  to  the  chief  legal  officer, 
assuming  that  chief  legal  officer  headed  up  the  legal 
department? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  think  it  would  be  exactly 
the  same  relationship  which  exists  between  the  attorney 
general  of  the  United  States  and  the  Special  Counsel  for 
the  President.    The  Special  Counsel  to  the  President 
advises  the  President  on  things  that  are  really  personal 
powers  and  duties  of  the  President,  and  the  attorney 
general  advises  him  on  things  of  a  government-wide 
nature . 

THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   For  information,  does  that 
government  counsel  have  a  desk  in  the  Department  of 
Justice? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   No,  he  does  not. 
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THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Does  he  have  any  connection 
with  the  department  of  Justice? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   No,  he  does  not. 

THE  CHAIRMAN:   Delegate  Clagett, 

DELEGATE  CLAGETT:   Then  it  is  contemplated  by  the 
Committee  where  it  makes  its  statement  in  the  memorandum 
lines  50  and  51  that  the  governor  would  be  free  to  appoint 
legal  counsel,  that  he  would  be  free  to  appoint  that  legal 
counsel  which  would  be  separate  and  distinct  from  any 
connection  or  responsibility  to  the  legal  department  of  the 
state? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   That  is  correct. 

THE  CHAIRMAN:   Any  further  questions,  Delegate 
Clagett? 

DELEGATE  CLAGETT:   Just  this,  Mr.  Chairman. 

What  specific  authority  does  the  governor  have 
to  appoint  such  counsel  and  where  would  it  be  found? 

THE  CHAIRMAN:   Delegate  Morgan. 
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DELEGATE  MORGAN:   Just  his  authority  as  governor 

He  could  put  the  authority  of  the  governor  to  provide  for 
in  the  budget. 

a  staff/   He  could  put  the  legal  counsel  in  his  budget 
and  the  attorney  general,  if  the  General  Assembly  didn't 
strike  it  outj  I  suppose  the  counsel  would  be  authorized 
when  the  budget  became  law. 

THE  CHAIRMAN:   Any  further  questions,  Delegate 
Clagett? 

DELEGATE  CLAGETT:   No,  sir. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   Delegate  Morgan,  Delegate 
Bamberger  raised  the  point  with  respect  to  this  provision 
being  substantially  identical  with  the  current  Consti- 
tution and  pointed  out  something,  at  least  it  lead  me 
to  realize  where  we  are  now  continuing  the  requirement  on 
the  part  of  the  attorney  general  to  respond  to  an  opinion 
if  requested  by  key  people. 

In  the  past  it  said  a  governor  can  make  a 
request.   We  have  added  any  other  officer  or  agency  of  the 
state.   Can  we  interpret  this  sentence  which  starts  on 
line  21,  that  sentence  to  mean  a  responsibility  on  the 
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part  of  the  attorney  general  which  he  cannot  overlook  but 
as  far  as  the  other  parts  of  the  executive  branch,  either 
that  there  could  be  either  by  executive  order  or  legisla- 
ture a  condition  of  the  circumstances  under  which  the 
request  would  be  made? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  don't  think  there  is  any 
question  about  that. 

THE  CHAIRMAN:   Delegate  Sickles,  in  your 
question  you  referred  to  line  21.   So  that  the  record  may 
be  clear,  what  are  you  referring  to? 

DELEGATE  SICKLES:   I  was  looking  at  the  com- 
mittee memorandum. 

THE  CHAIRMAN:   I  assume  you  mean  the  lines  on 
11  and  12  of  page  2  of  the  committee  recommendation? 

DELEGATE  SICKLES:   That  is  correct,  Mr.  Chair- 
man. 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   Mr.  Chairman,  in  the  first 
section  of  the  article  you  indicate  the  qualifications  for 
election.   Now  I  presume  these  qualifications  do  not  apply 
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in  case  the  governor  has  to  fill  the  vacancy  by  appoint- 
ment, that  is  a  five-year  limitation? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   It  is  not  provided  for  under 
5     the  proposed  amendment,  that  is  correct. 

THE  CHAIRMAN:   Delegate  Marion. 

7  DELEGATE  MARION:   Chairman  Morgan,  because  of 

8  your  responses  to  questions  of  Delegate  Boyles  and  Dele- 

9  gate  Case  and  Delegate  Clagett,  I  am  not  clear  on  what 

10  the  committee's  intention  is  now  with  respect  to  eligi- 

11  bility. 

12  Delegate  Case  referred  to  comparable  provisions 

13  with  respect  to  the  eligibility  for  judge  and  in  that 

14  section  there  is  a  requirement  that  a  person  shall  have 

15  been  a  citizen  of  the  state  and,  in  effect,  shall  have 

16  been  a  member  of  the  Bar  for  five  years  immediately  prior 

17  to  nomination. 

13  But  as  I  understand  your  answers  to  Delegates 

19  Case  and  Clagett,  there  was  a  different  answer  with 

20  respect  to  that  on  both  occasions. 

21  Would  it  be  fair  to  say  that  is  the  intention 
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of  the  committee  that  the  language  in  the  first  section 
on  page  1  of  the  Recommendation  EB-2  would  read  comparably 
to  that  in  the  judicial  article? 

DELEGATE  MORGAN:   I  am  sorry,  Delegate  Marion, 
I  didn't  get  the  last  part  of  the  question.   I  was  con- 
ferring with  our  staff  advisor. 

THE  CHAIRMAN:   Would  you  restate  the  question? 

DELEGAET  MARION:   Yes. 

My  question  in  substance  is  based  on  your  re- 
sponse to  Delegate  Case.   Would  it  be  fair  to  interpret 
the  sentence  beginning  on  line  10  on  page  1  of  your  recom- 
mendation,to  be  eligible  for  election  as  attorney  general 
a  person  shall  have  been  a  citizen  of  the  state  and 
a  member  of  the  Bar  of  the  state  for  five  years  immediate- 
ly prior  to  his  election,  thereby  making  that  consistent 
as  Delegate  Case  suggested  to-  similar  language  for 
eligibility  as  a  judge? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   You  are  correct,  certainly 
this  is  probably  a  problem  for  Style  and  Drafting.   I  don't 
think  there  was  any  significance  to  be  attached  to  the 
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difference  between  must  be  and  shall  have  been  -- 

THE  CHAIRMAN:   In  order  that  the  Chair  may 
paraphrase  the  question,  I  think  he  is  asking  you  whether 
it  is  the  intention  to  require  on  the  first  section  on 
page  1  that  to  be  eligible  for  attorney  general  a  person 
must  have  been  a  citizen  for  five  years  and  must  have 
been  a  member  of  the  Bar  of  the  state  for  five  years,  or 
whether  he  could  have  been  a  citizen  for  one  month  if 
he  had  been  a  member  of  the  Bar  of  the  state  for  five 


years. 


DELEGATE  MORGAN:   I  think  that  he  must  have 


been  a  citizen  and  also  a  member  of  the  Bar  for  five  years 
and  this  language,  I  am  advised,  really  tracks  the  lan- 
guage in  the  judicial  article  and  as  to  the  judicial 
article,  I  will  refer  to  Chairman  Mudd,  I  think  it 
would  require  to  be  eligible  to  be  a  judge,  you  had  to 
have  been  a  citizen  for  five  years  and  also  a  member  of 
the  Bar  for  five  years. 

THE  CHAIRMAN:   The  Chairman  of  the  Committee 
on  Style  will  make  a  note  that  the  sentence  beginning  on 
line  9A  intended  to  require  that  a  person  to  be  eligible 
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for  election  as  attorney  general  must  be  a  citizen  of 
the  state  and  a  member  of  the  Bar  of  the  state  for  at 
least  five  years. 

Do  you  have  any  further  question,  Delegate 
Marion? 

DELEGATE  MARION:   There  is  not  the  same  eligi- 
bility requirement  for  attorney  general  that  the  executive 
branch  has  recommended  with  respect  to  the  offices   of 
governor,  lieutenant  governor  and  comptroller,   in  each  of 
which  the  operative  language  is  that  one  must  be  of  the 
age  of  30  years  and  a  qualified  voter  of  the  state,  I 
think,  for  five  years? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   The  language  in  the  committee 
recommendation  is  modeled  after  the  language  in  the  judi- 
cial article,  rather  than  the  article  dealing  with  the 
governor  and  the  comptroller. 

THE  CHAIRMAN:    I  think  Delegate  Marion's 
specific  question  is  whether  or  not  there  is  any  require- 
ment on  the  "first  section  on  page  1  as  to  minimum  age 
and  as  to  a  person  being  a  qualified  voter  in  order  to  be 
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1  eligible  for  election. 

2  DELEGATE  MORGAN:   There  is  not. 

3  THE  CHAIRMAN:   Any  further  questions,  Delegate 
^  Marion? 

5  DELEGATE  MARION:   Yes. 

6  As  I  understand  what  you  responded  to  Delegate 

7  Grant,  it  is  not  the  intention  of  the  Committee  to  requi. 

8  that  a  vacancy  which  is  filled  in  the  office  of  the 

9  attorney  general  by  the  governor  be  filled  by  a  person  who 

10  meets  the  same  eligibility  requirements  as  a  person  would 

11  have  to  meet  were  he  to  be  elected  as  attorney  general? 

12  THE  CHAIRMAN:   Delegate  Morgan. 

13  DELEGATE  MORGAN:   The  eligibility  requirements 

14  in  the  provisions  of  the  committee  recommendation  refer 

15  only  to  an  elected  attorney  general  and  not  to  an  appoint- 

16  ed  attorney  general. 

17  THE  CHAIRMAN:   Delegate  Marion. 

18  DELEGATE  MARION:   That  isn't  to  say  that  the 

19  governor  would  probably  feel  himself  bound  by  the  eligi- 

20  bility  requirements  for  an  elected  attorney  general  and 

21  I  think  a  governor  probably  would  feel  bound  by  the 
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eligibility  requirement , but  there  is  no  requirement  that 

t 

a  man  who  has  been  appointed  attorney  general  and  had 
been  a  member  of  the  Bar  for  five  years  and  had  been  a 
citizen  of  the  state  for  five  years  -- 

THE  CHAIRMAN:   To  state  it  again  clearly  for 
the  Committee  on  Style,  the  Committee  chairman  has 
stated  that  this  section  does  not  impose  any  qualif icationc 
whatsoever  for  a  person  appointed  to  fill  a  vacancy  in 
the  office  of  attorney  general. 

Delegate  Marion,  do  you  have  a  further  question? 

DELEGATE  MARION:   I  am  wondering  whether  you 
would  be  disposed, if  that  is  the  intention  of  the  com- 
mittee in  this  language, to  accept  an  amendment  which  would 
require  that  the  appointment  be  of  a  person  who  would 
be  otherwise  qualified  for  election? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  can't  speak  for  the  com- 
mittee without  taking  their  opinion  here  on  the  floor,  but 
I  would  say  personally  I  would  have  no  objection  to  such 
an  amendment. 

THE  CHAIRMAN:   Any  further  questions? 
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DELEGATE  MARION:   Yes,  I  have  one  further 
question. 

Delegate  Byrnes  I  think  was  getting  into  this 
area  but,  as  I  recall,  when  we  adopted  the  language 
relating  to  the  duties  of  the  comptroller,  we  adopted 
that  section  including  a  sentence  which  stated  very  ex- 
plicitly that  the  comptroller  would  not  be  the  head 
of  any  principal  department  in  the  executive  branch  and 
as  I  further  understand  the  language  of  Section  4.20,  the 
governor  is  entitled  to  appoint  the  heads  of  all  princi- 
pal departments,  and  that  even  though  this  recommendation 
does  not  use  the  same  language  the  the  section  dealing 
with  the  comptroller  did,  to  wit,  he  shall  not  be  the 
head  of  any  principal  department  in  the  executive  branch, 
that  Section  4.20  would  make  that  very  clear,  and  that 
it  is  implicit  that  the  attorney  general  would  not  be  the 
head  of  any  principal  department  of  the  executive  branch. 

Is  that  correct? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   That  is  correct. 

THE  CHAIRMAN:   Delegate  Cardin. 
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DELEGATE  CARDIN:   Mr.  Chairman,  the  question 
that  I  had  was  asked  by.  Delegate  Marion,  because  I  had 
wanted  to  know,  —  to  make  certain  that  the  eligibility 
was  of  a  citizen  of  five  years  also. 

THE  CHAIRMAN:   Delegate   Dukes. 

DELEGATE  DUKES:   I  think  I  know  what  a  resident 
is  and  I  am  vaguely  familiar  with  domicile,  but  I  don't 
know  what  a  citizen  is,  a  citizen  of  the  state  of 
Maryland. 

I  have  been  reflecting  that  I  may  still  be  a 
citizen  of  North  Carolina,  never  having  renounced  it. 
THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  think  you  are  probably  a 
citizen  of  the  state  of  Maryland  if  you  have  been  elected 
to  this  body. 

THE  CHAIRMAN:   Delegate  Dukes. 

DELEGATE  DUKES:   That  is  why  I  am  worrying  about 
it.   Does  it  mean  a  resident  or  does  it  mean  something 
different? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   Well,  I  am  just  not  prepared 
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to  go  into  a  detailed  discussion  as  to  what  constitutes 
a  citizen  of  the  state  of  Maryland  and  of  the  United 
States. 

THE  CHAIRMAN:   Delegate   Dukes. 

DELEGATE  DUKES:   Do  you  know  whether  the 
committee's  intention  would  be  substantially  the  same  as 
a  resident?   I  wonder  if  you  mean  something  different. 

THE  CHAIRMAN:   I  will  read  to  you  the  first 
section  of  Article  XIV  of  the  Constitution  of  the  United 
States.   "All  persons  born  and  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  state  wherein  they 
reside. " 

DELEGATE  DUKES:   Thank  you. 

THE  CHAIRMAN:  Any  further  questions? 

Delegate  Bothe . 

DELEGATE  BOTHE :   I  note  that  the  recommendation 
continues  the  present  Constitutional  provision  that  the 
office  of  th.e  attorney  general  shall  represent  the  state 
in  all  criminal  cases  in  the  Court  of  Appeals,  the  inter- 
mediate Appellate  courts  and  the  courts  of  the  United 
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States . 


There  has  been  a  considerable  discussion  in 


recent  years  of  the  feasibility  of  having  the  state's 
attorneys  or  some  other  attorneys  from  the  local  subdi- 
visions represent  the  state  in  criminal  proceedings 
before  the  intermediate  courts  and  the  Court  of  Appeals 
and  as  I  read  this,  this  provision  would  foreclose  that 
possibility  without  a  Constitutional  amendment. 

Did  your  committee  consider  whether  it  would  be 
advisable  to  delete  that  provision  and  to  leave  it  to  the 
legislature  to  determine  who  would  represent  the  state  in 
criminal  proceedings  before  appellate  courts? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   We  did  and  we.  were  advised  by 
the  attorney  general,  a  member  of  our  committee,  who  is 
head  of  the  criminal  division  in  the  attorney  general's 
office,  that  while  the  attorney  general  is  a  formal  lawyer 
for  the  state  in  criminal  proceedings,  that  if  a  state's 
attorney  wants  to  write  the  brief,  wants  to  be  on  the 
brief,  wants  to  argue  the  case,  there  is  nothing  to 
prevent  him  from  doing  it. 
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1  THE  CHAIRMAN:   Delegate  Bothe . 

2  DELEGATE  BOTHE: You  simply  make  that  statement  on 

3  the  strength  of  the  advice  of  the  attorney  general's 

4  office? 

5  THE  CHAIRMAN:   Delegate  Morgan. 

6  DELEGATE  MORGAN:   That  is  correct. 

7  THE  CHAIRMAN:   Any  further  questions  of  the 

8  committee  chairman? 

9  Delegate  Chabot? 

10  DELEGATE  CHABOT:   Delegate  Morgan,  in  the 

11  event  that  there  is  a  dispute  between  the  governor  and  the 

12  attorney  general  as  to  whether  or  not  the  state  should 

13  appear  as  an  amicus  in  a  Supreme  Court  case,  who  is  to 

14  make  the  final  determination? 

j_5  I  realize  that  this  question  had  been  asked 

^g  when  E.  B.  Wood  was  before  us,  but  there  seems  to  be  some 

^ijr  differences  in  the  memory  of  the  delegates  as  to  what  the 

answer  was . 
19  THE  CHAIRMAN:   Delegate  Morgan. 


20 


DELEGATE  MORGAN:   I  believe  the  answer  is  that 


2i     the  attorney  general  decides  that.   It  is  purely  a 
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1  legal  question  and  he  is  the  chief  legal  officer  of  the 

2  state. 

3  THE  CHAIRMAN:   Delegate  Chabot . 

4  DELEGATE  CHABOT:   As  to  whether  the  state  should 

5  appear  as  an  amicus  --  I  am  not  talking  now  about  whether 

6  there  is  merit  in  taking  an  appeal  in  a  particular  case, 

7  but  rather  whether  the  state's  policy  should  be  affected 

8  by  a  determination  of  a  case  otherwise  before  the  Supreme 

9  Court,  in  which  way  the  state  should  jump  in  announcing 

10  its  policy. 

11  THE  CHAIRMAN:   Delegate  Morgan. 

12  DELEGATE  MORGAN:   I  should  guess  that  it  would 

13  be  the  attorney  general  who  would  make  that  decision. 

14  Now  I  don't  know,  but  that  is  just  my  guess. 

15  THE  CHAIRMAN:   Delegate  Chabot. 

15  DELEGATE  CHABOT:   Did  I  understand  correctly 

17  in  your  answer  to  some  of  the  questions  of  Delegate 

18  Clagett  that  not  withstanding  the  first  sentence   of  the 

19  second  sectioji  before  us,  that  the  General  Assembly  may 

20  create  some  legal  offices  or  the  governor  may  create  some 

21  legal  offices  which  arenot  subordinate  to  the  attorney 
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1  general? 

2  THE  CHAIRMAN:   Delegate  Morgan. 

3  DELEGATE  MORGAN:   That  is  correct. 

4  THE  CHAIRMAN:   Delegate  Chabot. 

5  DELEGATE  CHABOT:   May  I  button  down  some  small 

6  points  in  Section  1? 

7  Does  the  language  appearing  in  line  8  of 

8  Section  1  mean  that  if  there  is,  in  the  unlikely  event  that 

9  there  is  a  tie  vote  fcr  attorney  general  the  same  pro- 

10  cedure  shall  be  used  for  resolving  that  tie  as  is  provided 

11  for  the  governor? 

12  THE  CHAIRMAN:   Delegate  Morgan. 

13  DELEGATE  MORGAN:   I  think  that  is  probably  the 

14  intention.   There  is  some  question  in  my  mind  as  to 

15  whether  the  language  actually  accomplishes  that. 
15  THE  CHAIRMAN:   Delegate  Chabot. 

17  DELEGATE  CHABOT:   Just  as  the   governor  may  con- 

19  tinue  to  serve  until  his  successor  is  qualified  in  case 

19  there  is  some  delay  in  the  inauguration  of  the  new  governor 

20  so  tne  attorney  general  nay  continue  to  serve  until  his 

21  successor  is  qualified? 
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THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   That  is  correct. 

THE  CHAIRMAN:   Any  further  questions,  Delegate 
Bamberger? 

DELEGATE  BAMBERGER:   Chairman  Morgan,  I  would 
ask  you  to  think  again  about  your  answer  to  Delegate 
Chabot ' s  question  and  particularly  in  the  light,  -- 
that  is  his  question  which  asked  you  whether  the  governor 
or  the  attorney  general  would  decide  whether  the  state 
would  appear  as  an  amicus  in  some  case  in  which  it  was 
not  a  party  and  whether  the  governor  or  the  attorney 
general  would  decide  wehther  the  state  would  press  an 
appeal  in  a  particular  case. 

I  direct  your  attention  to  page  2  of  committee 
memorandum  EB-2  and  particularly  lines  3  2  to  3  5  in 
which  I  understand  you  to  define  the  role  of  the  attorney 
general  as  a  lawyer  for  the  executive  branch,  and  not  a 
policy  maker.   I  suggest  to  you  that  if  the  attorney 
general  is  the  one  who  decides  a  position  which  the  state 
shall  take  in  the  case  in  which  it  is  not  a  party  that  he 
is,  in  effect,  making  executive  policy  and  that  if  it  is 
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the  attorney  general  who  would  decide  whether  to  press  an 
appeal,  he  is  again  making  policy. 

My  question  to  you  is  whether  or  not  it  is 
not  the  intention  of  the  committee  that  the  attorney 
general  is  a  lawyer  for  the  governor  in  the  state  and  that 
he  acts  pursuant  to  the  advice  and  requests,  pursuant  to 
the  instruction  of  his  client? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   I  really  think  that  the 
attorney  general  is  a  Constitutional  officer  and  he  is 
given  Constitutional  functions  and  duties  as  the  chief 
legal  officer  of  the  state  and  it  seems  to  ne  that  he 
has  certain  independent  duties  that  he  has  got  to  do  inde- 
pendently and  he  is  not  particularly  responsible  to  the 
governor  except  when  he  is  serving  in  a  legal  capacity 
for  the  governor. 

THE  CHAIRMAN:   Delegate  Morgan   the  Chair  is 
puzzled. In  the  discussion  that  occurred  last.week  dealing 
with  this  same  subject,  several  illustrations  were  given. 
There  was  a  colloquy  between  Delegate  Byrnes  and  Delegate 
Henderson,  as  the  Chair  recalls  it,  in  which  an  illustrator 
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1  was  pointed  out  of  a  case  pending  in  court  and  a  problem 

2  as  to  whether  the  decision  of  the  lower  court  should  be 

3  appealed. 

*  It  was  the  Chair's  recollection  that  it  was 

5  stated  very  specifically  that  it  would  be  the  function 

6  of  the  governor  as  the  client  representing  the  state  and 

7  the  chief  executive  officer  to  determine  whether  an 

8  appeal  should  or  should  not  be  taken  and  that  the  func- 

9  tion  of  the  attorney  general  was  that  of  lawyer  performing 

10  the  usual  function  of  a  lawyer  representing  a  client. 

11  This  arose  during  a  discussion  of  the  committee 

12  report  with  respect  to  the  office  of  the  attorney 

13  general. 

14  I  am  puzzled.   Are  you  intending  to  indicate 

15  now  a  different  position  of  the  committee  with  respect 

16  to  this  question? 

17  DELEGATE  MORGAN:   Mr.  Chairman,  my  recollection 
19  of  that  discussion  was  that  it  was  the  attorney  general 

19  who  would  decide  whether  to  appeal  the  case  or  not. 

20  THE  CHAIRMAN:   The  question  was  put  by  Delegate 

21  Byrnes  with  respect  to  a  case  pending  in  the  U.  S.  District. 
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1  Court  and  I  think  Judge  Henderson  was  the  one  who  comment- 

2  ed  on  it,  and  I  thought  the  general  conclusion  was  that  the 

3  question  of  an  appeal  was  a  question  of  state  policy 
'  which  would  obviously  be  decided  by  the  governor. 

5  I  may  be  wrong  in  that,  but  that  was  the 

6  Chair's  recollection. 

7  Delegate  Henderson,  do  you  remember  the 

8  colloquy? 

9  DELEGATE  HENDERSON:   I  remember  it  very  well. 

10  The  Chair  has  stated  my  position  quite  clearly.   If  it 

11  is  a  matter  of  policy  as  to  whether  or  not  an  appeal  shall 

12  be  taken,  the  governor  in  the  role  of  client  can  control 

13  that. 

14  But  if  it  is  a  question  of  a  legal  opinion, 

15  expressing  his  view  as  to  what  the  law  is,  that  in  that 

16  field  the  attorney  general  would  be  supreme  but,  certainlv, 

17  not  in  matters  of  state  policy  involving  appeals  and  I 

18  thought  that  was  made  clear  last  week. 

19  THE  CHAIRMAN:   Delegate  Morgan. 

20  DELEGATE  MORGAN:   I  am  sorry  that  I  just 

21  remembered  the  conversation  the  other  way.   I  thought 
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that  it  was  decided  that  it  was  the  attorney  general 
who  decided  whether  to  appeal  or  not  to  appeal. 

Apparently  I  was  wrong. 

THE  CHAIRMAN:   You  were  not  meaning  to  indicate 
that  the  committee  had  consciously  taken  a  different 
position  on  the  matter  from  that  which  was  before  the 
Committee  of  the  Whole  last  week? 

DELEGATE  MORGAN:   I  was  not,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Chairman  Morgan,  I  believe 
I  heard  you  say  in  reply  to  an  earlier  question  that  the 
governor  might  under  some  circumstances  be  free  to 
disregard  the  advice  or  opinion  of  the  attorney  general. 

I  had  always  been  under  the  impression  that  the 
opinions  of  the  attorney  general  were  binding  upon  state 
officers . 


To  what  extent  would  you  agree  or  disagree 


with  this? 
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1 

DELEGATE  MORGAN:    I  think  if  the  Governor 

2 

were  to  ask  the  Attorney  General  for  informal  advice, 

3 

the  Governor  could  disregard  the  advice  if  he  wants  to. 

4 

THE  CHAIRMAN:    Delegate  Gallagher.   . 

5 

DELEGATE  GALLAGHER:    Do  you  distinguish 

6 

between  advice  of  a  strictly  legal  nature  given  by  the 

7 

Attorney  General  and  advice  with  respect  to  perhaps  a 

8 

matter  of  policy  or  personal  preference  that  may  have 

9 

legal  overtones  to  it? 

10 

THE  CHAIRMAN:   Delegate  Morgan. 

11 

DELEGATE  MORGAN:    If  the  Governor  asked  for 

12 

a  formal  opinion  from  the  Attorney  General  on  a  policy 

13 

question? 

14 

THE  CHAIRMAN:    Delegate  Gallagher. 

15 

DELEGATE  GALLAGHER:    No,  I  wouldn't  try  to  do 

16 

that.    I  am  trying  to  distinguish. 

17 

Let  me  ask  you  this:   Do  you  believe  that 

18 

the  Attorney  General,  under  the  powers  which  the  Committee 

19 

seeks  to  give  him  here,  actually  has  a  policy-making  role? 

20 

THE  CHAIRMAN:    Delegate  Morgan. 

21 

DELEGATE  MORGAN:    It  is  the  Committee's  view 
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1  the  Attorney  General  should  have  a  strictly  legal  role 

2  and  not  a  policy-making  role. 

3  THE  CHAIRMAN:    Delegate  Gallagher. 

4  DELEGATE  GALLAGHER:    May  I  ask  you  this 
g     question:     Would  it  be  possible  under  what  we  have 

5  thus  far  approved  in  the  Convention  for  the  Governor 

rj  or  the  General  Assemb  ly  to  create  the  Department  of  Law 

3    as  a  principal  department  of  the  State? 
9  THE  CHAIRMAN:    Delegate  Morgan. 

10  DELEGATE  MORGAN:    No,  because  under  our 

\\  Executive  Article  the  head  of  a  principal  department  is 

\2  appointed  by  the  Governor  with  the  advise  and  consent 

t*    of  the  Senate. 

14  THE  CHAIRMAN:    That  would  be  a  principal 

,5    department  of  the  Executive  Branch.   I  think  Delegate 

Gallagher  said  of  the  State  --  did  you  mean  of  the 
17    Executive  Branch,  Mr.  Gallagher? 

DELEGATE  GALLAGHER:    That  was  the  next  question 
Would  it  not  be  possible  for  the  Governor  or  the  General 
Assembly  to  create  an  executive  department  known  as  the 


16 


18 
19 
20 


„.     Department  of  Law,  and  vest  in  the  Governor  the  power  to 
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appoint  the  head  of  that  department  so  that  we  might 
have  in  effect  two  legal  officers  of  the  State  --  one 
an  Attorney  General,  and  the  other  the  head  of  the 
Department  of  Law? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    I  suppose  it  would  be 
possible,  but  I  don't  know  exactly  what  functions  the 
Department  of  Law  would  have. 

THE  CHAIRMAN:    Delegate  Gallagher,  the  Chair 
believes  the  premise  for  your  question  is  not  only 
incorrect,  but  is  contrary  to  the  statements  made  on  the 
floor  of  the  Committee  of  the  Whole  at  the  time  that  the 
Committee  report  with  respect  to  the  office  of  Attorney 
General  was  considered. 

It  is  the  Chair's  distinct  recollection  that 
during  that  debate  Delegate  Henderson  stated  that  in 
Maryland,  at  least,  the  opinions  of  the  Attorney  General, 
although  entitled  to  great  weight,  were  not  regarded  as 
binding  on  any  officer  of  the  State. 

So  that  there  will  be  no  confusion  on  the 
record,  Delegate  Henderson,  could  you  advise  what  the 
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situation  is  on  that? 

DELEGATE  HENDERSON:    I  gave  it  as  my  opinion 
based  on  a  good  many  years'  experience,  that  no  official 
is  bound  by  the  opinion  of  the  Attorney  General , . and 
I  have  known  of  his  decisions  which  have  been  disregarded 
Of  course,  the  official  that  does  that  does  it  at  his 
peril,  so  to  speak,  and  I  don't  believe  it  has  been  a 
frequent  happening. 

There  is  a  provision  in  the  Code  --  or  used 
to  be  --  which  made  it  an  offense,  a  misdemeanor,  I 
believe,  for  any  State  official  to  employ  anyone  other 
than  the  Attorney  General.    That  was  there  for  some 
years  which  was  another,  you  might  say,  roadblock  to 
disregarding  the  Attorney  General's  opinion,  but  I  think 
it  has  always  been  recognized  that  his  opinion  is  not 
absolutely  binding. 

In  other  words,  it  doesn't  have  the  force  of 
law,  it  is  merely  a  legal  opinion,  which  of  course  the 
client  can  disregard. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:    Chairman  Morgan,  I 
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direct  your  attention  to  the  last  sentence  of  the  second 
section  which  provides  that  the  Attorney  General  shall  have 
been  requested  to  give  his  opinion,  and  so  forth. 

Are  these  phrases  limiting  phrases?     In 
other  words,  could  he  give  his  opinion  to  other  persons  in 
government  --  for  example,  to  political  subdivisions? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    He  could. 

DELEGATE  HARDWICKE:    So  then,  Chairman 
Morgan  -- 

DELEGATE  MORGAN:    He  wouldn't  be  required 
to,  however,  but  if  a  political  subdivision  asked  him  for 
his  opinion  and  the  Attorney  General  --  there  is  nothing 
in  here  which  would  prevent  the  Attorney  General  from 
giving  his  opinion  to  a  political  subdivision  of  the  State. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:    Then  do  you  intend  that 
these  are  limiting  words,  and  that  these  are  the  only 
persons  to  whom  he  shall,  upon  request,  give  an  opinion? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    That  is  correct. 
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THE  CHAIRMAN:    Delegate  Hardwicke, 

DELEGATE  HARDWICKE:     So  then  you  would  not  int<k 
that  the  General  Assembly  might  prescribe  by  law  that  there 
could  be  other  persons  to  whom  he  might  give  an  opinion? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:     There  is  no  intention 
to  prevent  the  General  Assembly  from  doing  that. 

THE  CHAIRMAN:    Did  you  get  the  answer,  Delegate 
Hardwicke?    His  answer  was  that  there  was  no  intention 
by  the  last  sentence  to  restrict  the  right  of  the 
General  Assembly  to  provide  that  the  Attorney  General 
should  give  opinions  upon  request  to  persons  other  than 
those  named  or  agencies  other  than  those  named  in  the 
last  sentence. 

DELEGATE  HARDWICKE:    Very  well. 

With  regard  to  the  powers  of  the  General 
Assembly,  then,  to  make  certain  requirements  of  this 
office  by  law,  could  the  General  Assembly  give  the 
Attorney  General  other  duties  which  would  not  be  of  a 
legal  nature? 

THE  CHAIRMAN:    Delegate  Morgan. 
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DELEGATE  MORGAN:    I  think  that  it  could,  but 
it  certainly  wasn't  the  intention  of  the  Committee  that 
the  Attorney  General  be  strictly  a  legal  officer  of  the 
State  and  not  be  given  non-legal  status  or  not  be  required 
to  carry  out  any  State  programs. 

There  is  no  language  in  the  article  or  in  the 
section  which  we  are  recommending  that  accomplishes  that, 
but  it  certainly  is  the  desire  of  the  Committee  that 
that  be  the  case. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   If  these  two  sections  ar 
adopted  in  this  Constitution,  and  if  the  General  Assembly 
decided  to  give  the  Attorney  General  non-legal  duties, 
would  that  be  consitut ionally  permissible? 

DELEGATE  MORGAN:    It  would. 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HAHDWICK:    It  would  be  constitutionally 
permissible  to  give  ths  Attorney  General  other  non- 
legal  duties? 

DELEGATE  MORGAN:    It  would. 

THE  CHAIRMAN':   Delegate  iiargrove. 
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DELEGATE  HARGROVE:  Chairman  Morgan,  my 
question  is  a  continuation  to  some  extent  along  the 
same  lines  as  Delegate  Hardwicke. 

Was  it  intended  by  the  Committee  to  limit  the 
investigative  powers  of  the  Attorney  General? 

I  would  like  to  give  you  several  examples. 
One  is  what  should  happen  if  there  is  perhaps  malfeasance 
in  office  by  a  State's  Attorney?    Who  in  the  State  is 
to  make  the  determination  as  to  the  prosecution  of  that 
public  official?   That  would  be  one  example. 

Second  is  one  which  very  recently  did  happen, 
the  instance  of  the  present  Attorney  General  making  an 
investigation  pursuant  to  request  by  the  government  in 
the  Department  of  Correction. 

Now,  these  are  just  examples,  and  perhaps  a 
third  one  is  the  one  which  I  think  very  likely  might 
happen  in  the  future,  the  crimes  transcending  bounty 
boundaries,  such  as  happened  in  the  Federal  Government 
where  the  Federal  Government  has  had  to  step  in  and  assist 
the  States  in  the  prosecution  of  crimes  transcending  state 
boundaries . 
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Was  it  your  Committee's  thought  that  these 
things  would  not  be  handled  by  the  Attorney  General  or 
be  handled  by  someone  else? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    The  Committee  adopted 
language  giving  broad  authority  to  the  General  Assembly 
to  prescribe  duties,  additional  duties  for  the  Attorney 
General  with  respect  to  civil  and  criminal  cases  and 
proceedings,  and  I  think  in  all  of  the  matters  that  were 
covered  by  your  question  could  be  taken  care  of  by  the 
General  Assembly. 

THE  CHAIRMAN:    Delegate  Hargrove. 

DELEGATE  HARGROVE:    Is  it  anticipated  the 
General  Assembly  would  cover  these  areas,  because  you  can 
see  they  would  be  left  sort  of  dangling  With  nobody  to 
investigate,  and  perhaps  if  there  is  no  law  when  something 
would  have  to  be  done  if  the  General  Assembly  is  not  in 
session  they  would  have  to  wait  until  they  come  back  before 
they  could  enact  a  law  covering  these  matters,  and  by 
that  time  there  would  be  chaos. 

THE  CHAIRMAN:    Delegate  Hargrove,  the  Chair 
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would  anticipate  from  Chairman  Morgan' a  earlier  presentation 
that  the  Committee  would  anticipate  that  the  General 
Assembly  would  not  only  have  the  power  but  would  exercise 
the  power  to  implement  this  section  and  prescribe  in  more 
detail  the  duties  of  the  Attorney  General. 

Was  that  your  statement,  Delegate  Morgan? 

DELEGATE  MORGAN:    That  is  correct,  Mr.  Chairman. 

THE  CHAIRMAN:    Delegate  Rybczynski. 

DELEGATE  RYliCZYNSKI :    Mr.  Chairman,  with  your 
permission  perhaps  we  could  give  Chairman  Morgan  a  rest 
for  a  moment  and  allow  me  to  make  this  statement. 

One  of  the  greatest  thrills  of  my  lifetime 
has  been  meeting  and  working  with  the  Delegates  of  this 
Convention,  and  now  from  time  to  time  it  has  become 
our  mutual  pleasure  to  meet  the  spouses  and  children 
of  our  Delegates  here  in  the  Convention  hall  and  outside 
the  Convention  hall. 

At  this  time,  Mr.  Chairman,  it  is  my  pleasure 
to  introduce  a  very  fine  woman  who  I  have  met  on  two 
other  occasions,  the  spouse  of  one  of  our  very  fine 
Delegates,  Mrs.  Penniman,  who  is  to  your  left  overhead, 
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over  in  the  corner,  and  with  her  are  their  three  children. 

That  little  group  up  there  is  Matthew,  next  to  him  is 

s 
Cathy,  and  seated  above  them  is  Bill,  who  is  a  sophomore 

at  Allegheny  College.   (Applause) 

THE  CHAIRMAN:    Delegate  Pullen. 

DELEGATE  PULLEN:    Mr.  Chairman,  may  I 
continue  for  a  moment  this  delightful  interlude. 

Judge  Henderson  and  I  request  the  Convention 
to  join  us  in  congratulating  a  distinguished  Maryland 
couple  on  their  25th  wedding  anniversary  today,  Dr.  Felix 
Morley  and  Mrs.  Morley. 

Dr.  Morley  was  editor  of  the  Washington  Post, 
president  of  Harvard  College,  radio  commentator  and 
author. 

Judge  Henderson  and  I  regret  that  owing  to 
a  deep  and  abiding  sense  of  duty  and  a  depressing  concern 
as  to  what  might  happen  in  the  deliberations  in  respect 
to  preamble,  rights  and  education  in  our  absence,  that  we 
can't  attend  the  luncheon  celebration  at  the  Gibson  Island 
Club  at  high  noon  today  on  this  great  occasion.  (Applause). 

THE  CHAIRMAN:    Delegate  Koger? 
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DELEGATE  KOGER:    Delegate  Morgan,  I  am  not 
so  very  clear  on  this. 

If  the  Governor  pressures  to  build  a  bridge 
overland  which  use  is  questionable,  and  the  Governor's 
personal  attorney  says  it  is  all  right  and  the  Attorney 
General  says  it  isn't,  which  decision  would  prevail? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:     Is  this  if  the  State  wants 
to  buy  some  property? 

THE  CHAIRMAN:    Delegate  Koger. 

DELEGATE  KOGER:    The  State  would  like  to  buy 
some  property  and  its  use  is  questionable,  and  it  requires 
some  legal  decision  or  the  benefit  of  some  legal  inter- 
pretation.   The  Governor's  personal  attorney  says  it  is 
all  right  but  the  Attorney  General  says  it  isn't  all  right 
Now,  how  would  you  decide  or  how  would  the  people  get  the 
best  benefit  from  the  decision? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    I  think  the  Governor  could 
take  either  opinion  he  wanted  to.   Of  course,  he  would 
have  to  be  responsible  for  what  he  did. 
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THE  CHAIRMAN:    Delegate  Koger. 

DELEGATE  KOGER:     What  would  be  the  use  of  havi 
the  Attorney  General? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:     Is  this  a  question  of 
whether  the  land  is  to  be  used  for  public  purposes  or 
what  is  the  legal  question  that  is  involved  in  this  thing? 

THE  CHAIRMAN:    Delegate  Koger. 

DELEGATE  KOGER:     It  should  be  a  public 
purpose,  but  whatever  decision,  I  think  the  people  should 
have  the  benefit  -- 

THE  CHAIRMAN:  I  think  the  trouble  with  the 
question  is  that  you  have  not  indicated  the  point  as  to 
which  the  Attorney  General  expresses  his  opinion. 

Are  you  saying  the  Attorney  General  has  advised 
that  the  Governor  does  not  have  the  power  to  acquire  the 
property,  is  that  your  supposition? 

DELEGATE  KOGER:     Suppose  a  legislator  should 
ask  the  Attorney  General  for  an  opinion  and  the  Governor 
gets  his  opinion  from  his  own  attorney. 

THE  CHAIRMAN:    As  to  what? 


ng 
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DELEGATE  KOGER:    As  to  the  use  of  some  public  land 
for  a  public  purpose.    Who  would  have  the  benefit  of 
giving  the  correct  decision? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    Well,  if  you  have  conflict- 
ing decisions,  the  Governor  can  take  whichever  one  he 
wants,  but  of  course  he  has  to  be  responsible  for  the 
outcome  of  the  thing,  and  it  may  eventuate  in  litigation. 

THE  CHAIRMAN:     Delegate  Harry  Taylor. 

DELEGATE  HARRY  TAYLOR:    Delegate  Morgan, 
can  you  think  of  any  questions  that  haven't  been  asked 
you  that  you  think  ought  to  be  asked  you  concerning  the 
powers  and  duties  of  the  Attorney  General? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:   The  answer  is  no. 

THE  CHAIRMAN:    The  Chair  assumes  after  that 
there  will  be  no  further  questioning  of  Chairman  Morgan. 

We  will  now  proceed  to  a  consideration  of 
Committee  Recommendation  EB-2. 

I  request  that  Delegate  Morgan  return  to  his 
seat . 
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Delegate  Gallagher,  do  you  desire  to  offer  your 
Amendment  A  or  8,  or  both? 

DELEGATE  GALLAGHER:    Mr.  Chairman,  Amendment  A 
has  been  redrawn.    It  is  now  carried  as  Amendment  F. 
I  should  like  to  offer  Amendment  F. 

THE  CHAIRMAN:    Do  you  withdraw  Amendment  A, 
or  you  don't  intend  to  offer  Amendment  A,  I  take  it? 

DELEGATE  GALLAGHER:    That  is  correct,  I  do 
not. 

THE  CHAIRMAN:    Do  you  intend  to  offer  B  at 
some  later  point? 

DELEGATE  GALLAGHER:    I  do,  sir. 

THE  CHAIRMAN:    Very  well,  Pages  will  please 
distribute  Amendment  F. 

This  will  be  Amendment  No.  1.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:    Amendment  No.  1  to  Committee 
Recommendation  No.  EG-2  by  Delegate  Gallagher. 

On  pages  1  and  2  Section  Powers  and  Duties  of 
the  Attorney  General  in  line  23  strike  out  everything 
after  the  period  and  strike  out  all  of  line  24  and  all  of 
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lines  1  through  12,  inclusive,  on  page  2  and  insert  in 
lieu  thereof  the  following: 

"The  Attorney  General  shall  exercise  such 
legal  powers  and  legal  duties  as  the  General  Assembly 
shall  prescribe  by  public  general  law." 

THE  CHAIRMAN:     The  amendment  is  submitted  by 
Delegate  Gallagher.    Is  there  a  second? 

The  amendment  is  seconded  by  Delegate  Bamberger. 

The  Chair  recognizes  Delegate  Gallagher. 

DELEGATE  GALLAGHER:     May  I  add  co-sponsors, 
please?     I  should  like  to  add  Mr.  Sollins,  Mr.  Bamberger, 
Mr.  Freelander,  Mrs.  Gill,  Mr.  Gleason,  Mr.  Fox,  Mr. 
Grant,  Mr.  Groh,  Mr.  Burdett,  Mr.  Frederick,  Mr.  MacDonald, 
Mr.  Grumbacher,  Mr.  Marion,  Mr.  Winslow  and  Mr.  Singer. 

THE  CHAIRMAN:    Very  well,  Delegate  Gallagher, 
you  may  speak  to  the  amendment. 

DELEGATE  GALLAGHER:    Mr.  Chairman,  and  ladies 
and  gentlemen  of  the  Committee,  I  think  it  is  perfectly 
obvious  this  morning  that  we  are  attempting  to  freeze 
into  the  Constitution  the  duties  of  an  office  at  a  time 
when  we  are  not  quite  sure,  really,  what  the  future  of 
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this  office  is  going  to  be. 

In  times  such  as  we  are  experiencing  at  present, 
it  seems  to  me  that  the  duties  of  the  Attorney  General 
certainly  should  not  become  a  permanent  part  of  the  basic 
document  of  the  State  of  Maryland. 

It  would  seem  far  more  preferable  to  allow  the 
General  Assembly  to  determine  what  those  duties  should  be, 
because  we  know  that  particularly  in  the  field  of  crime, 
as  well  as  in  the  civil  field,  genuine  massive  efforts 
are  being  made  to  attack  the  problem. 

Consequently,  it  seems  to  me  that  Maryland 
would  be  far  better  off  to  provide  a  flexible  office 
of  Attorney  General  so  as  to  be  able  to  allow  the  General 
Assembly  to  address  itself  to  specific  modes  of  conferring 
jurisdiction  and  duties  and  powers  upon  its  chief  legal 
officer. 

A  second  point  occurs  to  me,  and  that  is  this, 
that  we  are  anxious  to  strengthen  the  Executive,  and  the 
questions  this  morning  would  indicate  that  there  is  a 
very  hazy  line  here  between  whether  or  not  the  proposed 
language  fpr  the  Constitution  would  confer  Executive  powers 
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upon  the  Attorney  General,  thereby  depriving  the  Governor, 
to  some  extent,  of  the  power  over  the  area  which  we  have 
heretofore  decided  shall  be  exclusively  his  own. 

In  answer  to  some  of  the  questions  propounded 
to  Chairman  Morgan,  it  seems  to  me  quite  obvious  that 
the  Attorney  General  would  be  exercising  some  Executive 
functions  and  that,  furthermore,  this  constitutional 
language  would  confer  upon  the  General  Assembly  power  to 
add  to  the  Attorney  General  powers  which  are  in  fact  not 
legal  in  nature,  having  nothing  to  do  with  carrying  out 
the  law,  enforcing  process  of  the  law,  interpreting 
process,  but  would  confer  upon  him  policy  discretion 
and  policy  decision. 

I  submit  that  we  do  not  want  to  do  this ,  we 
have  demonstrated  that  bv  the  vote  we  have  taken  with 
respect  to  the  Executive  Article  No.  1,  which  has  already 
been  approved  overwhelmingly  by  this  Committee. 

I  say  to  you  in  all  sincerity  that  if  the 
powers  which  we  desire  in  the  Majority  Report  to  confer 
upon  the  Attorney  General  are  necessary  that  the  next 
session  of  the  Legislature  can  well  take  the  identical 
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language  and  put  it  into  the  public  general  law.    If 
these  powers  need  to  be  changed,  if  they  need  to  be 
modified,  subtracted  from  or  added  to,  the  General 
Assembly,  it  seems  to  me,  can  do  this  and  do  it  quite 
well . 

It  would  be  a  great  mistake,  in  an  area  which 
requires  such  flexibility,  to  put  these  powers  in  the 
Constitution.    We  make  the  office  of  the  Attorney 
General  a  far  more  efficient  office,  one  responding 
more  adequately  to  the  needs  of  the  time,  by  providing 
that  all  powers  shall  be  legal  in  nature  and  shall  be 
put  in  the  public  general  law  of  the  State. 

I  urge  the  adoption  of  the  amendment. 

THE  CHAIRMAN:    Are  there  questions  of  the 
sponsor  of  the  amendment? 

Delegate  Hardwicke. 

DELEGATE  HARDWICKE:     Delegate  Gallagher, 
first  of  all,  by  the  adjective  "legal"  which  precedes 
the  words  "powers  and  duties",  you  don't  mean  the  word 
"legal"  in  the  sense  of  lawful,  but  you  mean  legal  in 
the  sense  of  attorney- type  duties? 
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DELEGATE  GALLAGHER:    Yes,  that  is  correct, 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:     I  tried  to  make  the 
distinction  here  between  duties  which  are  of  the  legal 
nature  and  duties  which  are  of  the  executive  nature  and 
to  draw  the  line  between  those  two,  and  that  is  the  primary 
purpose  of  the  use  of  the  word. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:     I  gather  from  your  general 
remarks,  Delegate  Gallagher,  that  you  intend  that  the 
Attorney  General  shall  exercise  no  duties  other  than  those 
of  an  attorney? 

DELEGATE  GALLAGHER:    Yes,  I  believe  that  the 
Attorney  General  is  the  legal  officer  of  the  State,  that 
he  is  not  an  independent,  self-propelled  entity  to  make 
decisions  which  affect  the  State  without  the  concurrence, 
at  least,  of  his  client,  and  I  think  that  is  quite  important 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:     You  do  not  intend  that 
he  exercise  exclusively  all  the  legal  duties  and  powers? 

THE  CHAIRMAN:    Delegate  Gallagher. 
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DELEGATE  GALLAGHER:    No,  as  a  matter  of  fact, 
I  believe  that  when  we  left  the  duties  of  the  State's 
Attorney  by  and  large  to  be  defined  by  the  General 
Assembly  that  we  set  up  an  area  there  where  there  will 
be  either  concurrent  jurisdictions,  perhaps,  or  where 
we  may  need  a  distinction  at  one  time  which  we  don't 
need  at  another. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:    So  if  we  adopt  this 
language,  the  Governor  would  still  be  free  to  employ  his 
own  attorney? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Yes,  and  to  make  certain 
of  that  I  propose  to  offer  a  specific  amendment  to  that 
effect. 

THE  CHAIRMAN:    Delegate  James  Clark. 

DELEGATE  JAMES  CLARK:    Delegate  Gallagher, 
if  this  provision  were  adopted,  would  it  not  be  possible 
for  the  General  Assembly  to  strip  the  Attorney  General 
of  all  of  his  powers  and  duties? 

THE  CHAIRMAN:    Delegate  Gallagher. 
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DELEGATE  GALLAGHER:    Yes,  it  would  be  possible. 

2 

THE  CHAIRMAN:    Delegate  James  Clark. 

3 

DELEGATE  JAMES  CLARK:     I  would  think  this  would 

4 

be  most  dangerous. 

5 

THE  CHAIRMAN:    Delegate  Dorsey. 

6 

DELEGATE  DORSEY:    Delegate  Gallagher,  as 

7 

Chairman  of  the  Committee  on  the  Legislative  Branch,  you 

8 

expected  this  Convention  to  back  you  up,  did  you  not? 

9 

THE  CHAIRMAN:    Delegate  Gallagher. 

10 

DELEGATE  GALLAGHER:    Yes. 

11 

THE  CHAIRMAN:    Delegate  Dorsey. 

12 

DELEGATE  DORSEY:    Now,  after  three  months 

13 

of  considerations  by  the  Committee  on  the  Executive,  and 

14 

after  consulting  with  the  Chief  Judge  of  the  Court  of 

15 

Appeals  of  Maryland,  do  you  exnect  this  Convention  now  to 

16 

strike  down  everything  that  this  Committee  of  the  Executive 

17 

Branch  has  done,  and  adopt  your  amendment? 

18 

THE  CHAIRMAN:    Delegate  Gallagher. 

19 

DELEGATE  GALLAGHER:    Well,  if  it  is  a  felonious 

20 

intent,  I  regret  it.    I  do  believe  I  supported  the 

21 

recommendations  of  the  Committee  throughout,  but,  on  the 
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1 

other  hand,  I  don't  believe  that  the  report  we  have 

2 

before  us  this  morning  carries  quite  the  same  strength 

3 

that  the  earlier  report  did,  for  reasons  best  know,  I 

4 

think,  to  him. 

5 

THE  CHAIRMAN:    Delegate  Dorsey. 

6 

DELEGATE  DORSEY:   I  might  say  the  report  you 

7 

have  this  morning  carries  the  unanimous  endorsement  of  the 

8 

Executive  Committee. 

9 

THE  CHAIRMAN:   Are  there  any  further  questions 

10 

of  the  amendment's  sponsor? 

11 

Delegate  Schloeder? 

12 

DELEGATE  SCHLOEDER:   Mr.  Gallagher,  I   wonder 

13 

if  you  could  further  clarify  the  difference  between  legal 

14 

and  executive  duties,  following  Delegate  Hardwicke's 

15 

question. 

16 

THE  CHAIRMAN:   Delegate  Gallagher. 

17 

DELEGATE  GALLAGHER:   I  believe  that  the 

i 

18 

distinctions  between  legal  and  executive  are  well  known, 

19 

particularly,  to  lawyers,  and  I  suspect  that  the  Attorney 

20 

General  could  render  a  wonderful  opinion  with  respect  to 

21 

that  if  he  were  called  upon  to  do  so. 

The  legal  aspect  has  to  do  with  interpreting  law: 
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and  giving  advice  with  respect  to  the  effect  of  laws  and 
the  effect  of  certain  actions  under  laws  as  they  may 
exist. 

The  executive  function,  on  the  other  hand,  has 
to  do  with  carrying  out  the  laws,  and  implementing  the 
laws . 

THE  CHAIRMAN:   Delegate  Schloeder. 

DELEGATE  SCHLOEDER:   A  further  question.   I  am 
not  an  attorney,  and  maybe  you  could  help  me  by  giving 
me  an  example  of  a  legal  duty  and  an  executive  duty  that 
will  maybe  clarify  it  for  me. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  believe  Delegate  Bamberge 
gave  you  a  good  example  this  morning.   I  think  the 
question  of  whether  or  not  an  appeal  is  to  be  taken  to  the 
Court  of  Appeals  or  the  Supreme  Court  of  the  United  States 
on  behalf  of  the  State  of  Maryland  is  a  policy  decision 
which  the  Governor  of  this  State  ought  to  make.   Ibelieve 
that  when  one  surrenders  that  power  to  the  attorney  that 
it  is  the  attorney  who  is  not  only  making,  it  seems  to 
me,  a  legal  prophecy,  namely  that  he  is  going  to  be 
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1  successful,  but  he  is  also  carrying  the  weight  and 

2  authority  of  the  State  on  one  side  or  the  other  of  a 
5     question, and  if  he  intervenes  as  amicus  curiae,  he  is 
4     certainly  indicating  what  the  posture  of  the  State  may 

g     be  in  a  given  matter,  and  I  think  that  this  is  something 

0     that  belongs  in  the  hands  of  the  Executive  Branch. 

7  THE  CHAIRMAN:   Further  questions,  Delegate 

Schloeder? 

g  DELEGATE  SCHLOEDER:   No,  thank  you. 

10  THE  CHAIRMAN:   Delegate  James. 

•q  DELEGATE  JAMES:   Mr.  Chairman,  may  I  ask  a 

22    question  of  Delegate  Gallagher? 

13  THE  CHAIRMAN:   State  your  question. 

14  DELEGATE  JAMES:   Delegate  Gallagher,  would  not 
such  functions  as  consumer  protection  and  control  over 
registration  of  securities,  and  possibly  over  law 
enforcement  and  this  type  of  thing  be  divested  from  the 
Attorney  General's  office  under  your  proposal? 

THE  CHAIRMAN:   Delegate  Gallagher. 
DELEGATE  GALLAGHER:   No, not  necessarily.   I 
would  leave  these  things,  Senator  James,  to  the  General 
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1 

Assembly,  which  has  an  opportunity  from  year  to  year  to 

2 

measure  the  wants  of  the  State  and  the  needs  of  the  State. 

3 

THE  CHAIRMAN:   Delegate  James. 

4 

DELEGATE  JAMES:   My  point  is,  putting,  it  in  the 

5 

form  of  a  question,  if  this  language  is  in  the  article  and 

6 

the  legislature  would  continue  the  consumer  protection  type 

7 

of  enforcement,  would  not  a  defendant  in  a  proceeding  be 

8 

able  to  raise  a  question  that  the  Attorney  General  was 

9 

acting  improperly  in  an  executive  capacity  rather  than 

10 

a  legal  capacity? 

11 

In  other  words,  wouldn't  you,  by  narrowing  his 

12 

duties,  enable  any  defendant  to  raise  a  question  that 

13 

the  Attorney  General  was  operating  in  an  improper  area? 

14 

THE  CHAIRMAN:   Delegate  Gallagher. 

15 

DELEGATE  GALLAGHER:   Any  defendant  may  raise  any 

16 

defense.   How  successful  the  defense  would  be  would  depend 

17 

upon  the  judge  who  heard  the  case. 

18 

I  believe  that  it  has  been  professed  here  that 

19 

we  don't  intend  to  detract  from  the  executive  power  of 

20 

the  Governor  when  we  create  the  office  of  Attorney  General. 

21 

All  I  propose  to  do  by  the  amendment  is  to  ascertain  that 
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1  by  the  written  word. 

2  THE  CHAIRMAN:   Delegate  Weidemeyer. 

3  DELEGATE  WEIDEMEYER:   Mr.  Gallagher,  I  want  to 

4  ask  you  this.   Do  you  think  that  the  people  of  Maryland 
honestly  would  stand  pat  for  a  constitution  that  provided 

g     for  them  to  elect  an  officer  and  then  for  somebody  else 
„     to  find  some  work  for  him  to  do? 
8  THE  CHAIRMAN:   Delegate  Gallagher. 

q  DELEGATE  GALLAGHER:   I  have  no  way  of  measuring 

^Q     what  the  people  of  Maryland  will  or  will  not  stand  for. 
qi     I  do  believe  that  the  General  Assembly  will  act  responsibly 
jo     and  if  it  believes  that  the  language  which  has  been  proposed 
.-     here  by  way  of  duties  and  powers  for  the  constitution  ought 
..     to  be  conferred  upon  the  Attorney  General,  that  the 

General  Assembly  will  do  so  by  statute,  and  I  have  every 
expectation  that  that  would  be  the  case. 

THE  CHAIRMAN:   Delegate  Weidemeyer. 
DELEGATE  WEIDEMEYER:   Would  you  be  happy  with 
a  General  Assembly  that  wanted  to  strip  the  Attorney 
General  of  any  duty  or  just  give  him  such  duties  as  they 
may  want  to  give  him? 
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THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  would  not  be  happy  with 
a  General  Assembly  that  would  act  so  irresponsibly  as  to 
deprive  itself  of  its  legal  advisor,  or  any  department 
of  the  State  of  its  legal  advisor.   I  can't  conceive  that 
that  would  happen. 

THE  CHAIRMAN:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   I f  we  are  going  to  elect 
an  officer,  don't  you  think  that  we  and  the  people  of  the 
State  of  Maryland  ought  to  know,  when  we  elect  him,  what 
his  constitutional  duties  are? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Yes. 

THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   Delegate  Gallagher,  are  you 
suggesting  that  in  criminal  cases  the  Attorney  General 
should  consult  the  Governor  before  he  appeals  a  criminal 

case? 

THE  CHAIRMAN:   Delegate  Gallagher. 
DELEGATE  GALLAGHER:   I  believe  there  may  be  time 
when  that  is  perfectly  appropriate  and  perfectly  proper, 
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but  I  have  really  not  addressed  myself  to  a  final 
solution  of  that  problem  by  my  amendment.    This  would  be 
determined  as  a  matter  of  policy  by  the  General  Assembly. 

THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   I  thought  you  just  said  that 
in  all  cases  of  appeal  the  Attorney  General  should  not 
act  before  consulting  the  Governor. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  think  that  as  a  general 
proposition  the  State  of  Maryland  should  not  appeal  the 
case  without  the  concurrence  of  the  Executive  Branch  of 
the  government. 

Now,  if  the  Attorney  General  and  the  Governor 
work  out  some  arrangement  with  respect  to  criminal 
matters,  that  may  well  be  tolerated  and  provided  for  by 
the  General  Assembly,  but  it  seems  to  me  that  you  don't 
tell  your  client  what  you  have  done  on  his  behalf  and  to 
what  you  have  pledged  him  after  you  have  actually  done  it 
and  without  consulting  him. 

The  A  ttorney  General  is  a  lawyer,  and  he  serves 
a  client,  and  I  believe  that  the  purpose  of  my  amendment 
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is  to  see  to  it  that  he  acts  as  a  lawyer  and  not  as  a 
policy  maker  or  policy  setter. 

THE  CHAIRMAN:  Delegate  Mason. 

DELEGATE  MASON:  Wouldn't  it  be  better,  then, 
for  this  lawyer  whom  you  describe  to  be  appointed  by  the 
Governor,  rather  than  be  elected? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:  I  think  that  that  question 
has  pretty  generally  been  disposed  of,  and  I  won't  seek  to 
argue  it  again. 

THE  CHAIRMAN:   Delegate  Mason,  Delegate 
Gallagher  has  only  a  few  minutes  left  for  questioning. 
There  are  other  delegates  who  desire  the  floor.   Do  you 
yield  the  floor? 

DELEGATE  MASON:   Yes. 

THE  CHAIRMAN:   Delegate  Boyer. 

DELEGATE  BOYER:   I  am  wondering  if  these 
limitations  on  the  legal  powers  would  not  deprive  the 
Attorney  General  of  his  investigatory  powers  in  fields 
such  as  savings  and  loan,  or  consumer  protection.   Is 
this  your  intention? 
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THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  would  not  so  interpret 
this  language  as  such  a  limitation. 

THE  CHAIRMAiN:   Delegate  Boyer. 

DELEGATE  BOYER:   Assuming  just  for  the  sake  of 
argument  that  this  amendment  does  pass  and  is  acceptable, 
would  it  not  be  consistent  with  the  constitution  that 
we  allow  also  the  General  Assembly  to  prescribe  the 
duties  of  the  Comptroller  and  other  officers? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  don't  believe  there  is 
anything  which  prevents  the  General  Assembly  from 
conferring  additional  powers  and  duties  upon  the 
Comptroller. 

THE  CHAIRMAN:   Delegate  Dukes,  you  have  an 
opportunity  for  one  or  two  short  questions. 

DELEGATE  DUKES:   Delegate  Gallagher,  you  said 
the  Legislature  could  give  the  Attorney  General  practically 
no  powers.   Could  it  also  make  him  legal  advisor  to  all 
the  boards,  commissions,  and  departments  in  the  State? 

THE  CHAIRMAN:   Delegate  Gallagher. 
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DELEGATE  GALLAGHER:  Yes.  I  believe  it  could, 
in  the  absence  of  other  constitutional  provisions,  one  of 
which  I  plan  to  offer. 

THE  CHAIRMAN:   Delegate  Dukes. 

DELEGATE  DUKES:  And  also  the  power  over  the 
performance  of  all  legal  personnel  within  those  depart- 
ments? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  do  not  so  interpret  this 
amendment  as  providing  that  effect. 

THE  CHAIRMAN:   One  more  question,  Delegate 

Dukes . 

DELEGATE  DUKES:   Could  it  provide  that  any 
opinion  he  gave  in  his  position  as  exclusive  legal 
advisor  to  any  of  these  boards  or  departments  was  binding 
on  that  board? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  believe  it  could. 

THE  CHAIRMAN:   I  assume  to  the  extent  such 
provision  would  not  be  in  conflict  with  other  constitution^ 
provisions . 
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DELEGATE  GALLAGHER:   Yes,  sir. 

THE  CHAIRMAN:"  Delegate  Morgan. 

DELEGATE  MORGAN:   Mr.  Chairman,  the  recommenda- 
tion which  we  have  reported  out  to  the  Convention  was 
really  a  compromise  between  two  points  of  view  --  one,  the 
desire  to  have  the  constitutional  duties  of  the  Attorney 
General  set  out,  and  the  other  group  which  wanted  to  have 
the  General  Assembly  prescribe  the  duties  of  the  Attorney 
General,  and,  as  I  say,  what  we  reported  really  repre- 
sents a  compromise  between  those  two  points  of  view.   It 
specifies  certain  duties  of  the  Attorney  General  in  the 
Constitution,  and  also  gives  the  General  Assembly  broad 
powers  to  confer  additional  duties  on  the  Attorney  General 
with  respect  to  civil  and  criminal  cases  and  with  respect 
to  other  matters. 

Now,  you  will  recall  the  Committee  was  split 
right  down  the  middle  by  an  eleven  to  nine  vote  for  some 
period  of  time,  but  I  think  that  what  we   have  reported  now 
really  represents  a  concensus  of  the  two  opposing  groups 
on  the  Committee,  and  I  certainly  urge  that  this  amendment 
be  defeated  and  that  the  Committee  of  the  Whole  adopt 
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the  Committee  recommendation. 

THE  CHAIRMAN:   Does  any  other  Delegate  desire 
to  speak  in  favor  of  the  amendment?   Does  any  other 
Delegate  desire  to  speak  in  opposition?   Delegate  Dorsey. 

DELEGATE  DORSEY:   Mr.  \President ,  I  want  to  eat 
Christmas  dinner  at  Leonardtown.   For  three  months  , now  , 
the  Executive  Committee  has  had  the  Attorney  General 
report  before  them.   As  Chairman  Morgan  has  indicated, 
there  has  been  almost  an  even  split  in  the  views  of  the 
Committee,  but  after  the  Convention  of  the  Whole  voted  to 
retain  the  Attorney  Generalship  as  a  constitutional  office, 
the  language  expressed  in  this  report  represents  a 
compromise  between  all  parties.   It  was  adopted  unanimously 
by  the  Committee  and,  I  might  add,  Judge  Hammond,   Chief 
Judge  in  the  Court  of  Appeals,  who  was  one  of  Maryland's 
outstanding  Attorney  Generals,  conferred  with  several 
members  of  the  Committee  and  said  that  he  could  be  quoted 
publicly  that  if  the  office  was  to  be  retained  and  given 
constitutional  status  that  certain  duties  should  be 
spelled  out  in  the  report  of  the  Committee. 

The  Committee  followed  that  advice,  and  I  ask 
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this  Committee  of  the  Whole  to  follow  the  advice  of  the 
Chief  Judge  of  the  Court  of  Appeals  of  Maryland  and  the 
unanimous  agreement  of  the  Executive  Committee. 

I  might  say  to  Delegate  Gallagher  that  this 
Committee  of  the  Whole  followed  his  report  in  substance, 
and  we  ask  you  to  follow  the  report  of  the  Executive 
Committee . 

THE  CHAIRMAN:   Does  any  other  Delegate  desire 
to  speak  in  favor  of  the  amendment?   Delegate  Boyce, 

DELEGATE  BOYCE:   I  hate  ti  dosagree  with  the 
distinguished  gentleman  from  Southern  Maryland,  who  was 
rather  vocal  this  morning,  and  I,  too,  hope  he  gets  to 
Leonardtown  for  Christmas  lunch. 

But  the  honest  truth  of  this  matter  is  that  in 
this  Committee,  as  such,  there  was  no  vote  taken  on  this. 
What  the  Chairman  asked  us  was  would  we  agree,  if  we 
thought  this  was  satisfactory  after  it  had  been  rewritten 
about  a  dozen  times. 

DELEGATE  DORSEY:   Would  the  gentleman  yield? 

THE  CHAIRMAN:   Just  a  second,  Delegate  Dorsey. 

Do  you  yield  for  a  question,  Delegate  Boyce? 

DELEGATE  BOYCE:   Let  me  yield,  first. 
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1  j|  THE  CHAIRMAN:    Go  ahead,  Delegate  Dorsey. 

2  j|  DELEGATE  DORSEY:    Did  you  dissent? 

i 

(: 

3  |j  THE  CHAIRMAN:    Delegate  Boyce. 
ji 

4  ||  DELEGATE  BOYCE:    Let  me  answer,  I  said 

i! 

c  j|   pefectly  clearly  and  I  will  say  again  that  I  personally 
g    told  the  Chairman  if  he  could  get  something  to  bring  up 

ii 

rj  here  on  the  floor  that  was  perfectly  satisfactory  by 

a    me,  but  I  intend  to  vote  against  the  Committee 

Recommendation  and  I  intend  to  vote  for  Delegate 
Gallagher's  report  because  I  felt  all  along  the  Judge  had 

no  business  telling  this  Committee  how  to  write  it  and 

ii 

i 

to    that  the  Attorney  General  had  no  business  having  his  own 
man  sit  in  the  Committee  and  actually  try  and  draft  it, 
and  as  far  as  I  was  concerned  I  found  one  Delegate,  who 
I  respect  greatly,  back  in  the  coffee  shop  during  the 
Committee  hearing  and  saying,  "For  heaven's  sake,  what 
are  you  doing  here?" 

He  said,  there  is  no  point  in  my  being  in  the 
room  if  the  Attorney  General  and  City  Solicitor  of 
Baltimore  City  are  going  to  write  the  report." 

I  think  we  ought  to  be  perfectly  clear  that 
there  was  not  a  vote  taken  in  that  Committee  on  this 


THE   JACK    SALOMON    REPORTING   SERVICE 
100  Equitable  Building 
ji  Court  Heportrrs  Baltimore,  Maryland  21202  539-6760 


1 

2 

3 

4 

5 
6 

7 
8 

io  ! 
n 

12 
13 
14 
15 
16 
17 
18 
1? 
20 
21 


8556 

question  --  there  was  never  a  vote  taken. 

Secondly,  I  don't  think  any  commitment,  as 
far  as  bringing  something  on  the  floor,  is  necessary  to  hav^ 
a  vote  on  the  floor,  and  therefore  I  shall  vote  for  the 
Gallagher  amendment  when  it  is  brought  forward. 

THE  CHAIRMAN:    Delegate  Henderson. 

DELEGATE  HENDERSON:    Mr.  Chairman,  I  should 
like  to  address  my  remarks  not  to  what  happened  in  any 
Committee  or  didn't  happen,  but  to  the  merits  of  this 
controversy. 

As  most  of  you  know,  I  spent  ten  and  a  half 
years  of  my  life  in  the  Attorney  General's  office  during 
which  time  I  at  one  time  or  another  gave  advice  to  every 
department  agency  of  the  State  of  Maryland,  so  I  feel 
that  I  speak  with  some  authority  on  this  subject,  at  least. 

I  regard  this  amendment  as  an  extremely 
dangerous  one,  and  I  hope  it  will  be  defeated.   The  truth 
of  the  matter  is  that  the  Attorney  General  has  a  duty  in 
which  he  really  assumes  a  quasi- judicial  office.    He  is 
not  primarily  an  executive,  the  Governor's  man  --  he  is 
not  anyboby's  man.    He  gives  advice  and  opinions,  in 
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writing,  and  has  since  1916,  which  have  built  up  an  impos- 
ing body  of  law,  and  in  giving  those  opinions  he  is  not 
favoring  one  side  or  the  other. 

Now,  I  regard  this  blue  paper  which  is  offered 
here  as  the  bare  bones  that  should  be  in  the  Constitution. 
It  says  who  he  represents.    It  says  that  he  represents 
all  State  departments  and  must  give  his  opinion  in 
writing.    It  says  that  he  shall  have  the  responsibility 
of  representing  the  State  and  the  sole  responsibility 
of  handling  criminal  cases  on  appeal.    That  is  an 
extremely  important  function,  particularly  since  you 
are  electing  the  State's  attorneys , and  to  have  an  elected 
official  to  pursue  those  cases  in  the  higher  courts  has 
worked  extremely  well. 

It  gives  him  an  objective  view  and  gives  him 
much  more  influence  in  arguing  those  cases  in  the  higher 
court  than  if  he  had  been  concerned  with  the  heat  of 
battle  at  the  trial  stage. 

The  fact  that  he  advises  every  State  department 
brings  considerable  order  out  of  what  would  otherwise 
be  legal  chaos,  and  I  think  it  should  not  be  put  in 
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the  hands  of  the  Legislature  to  take  away  those  essential 
functions  of  the  office. 

I  hope  the  amendments  will  be  defeated. 

THE  CHAIRMAN:    Delegate  Ulrich,  do  you  desire 
to  speak  in  favor  of  the  amendment? 

Delegate  James? 

Does  any  Delegate  desire  to  speak  in  favor  of 
the  amendment? 

Delegate  Sybert,  do  you  still  desire  the  floor? 

DELEGATE  SYBERT:     No. 

THE  CHAIRMAN:    Delegate  Cardin? 

Are  you  ready  for  the  question? 

Delegate  Gleason. 

DELEGATE  GLEASON:    Mr.  Chairman,  fellow 
Delegates,  let  me  say  that  in  the  minds  of  the  co-snonsors 
of  this  amendment  the  issue  of  an  elected  Attorney 
General  has  been  decided  and  decided  decisively  by  the 
Committee  of  the  Whole. 

The  question  that  we  are  dealing  with  here 
is  the  question  of  what  powers  shall  rest  in  the  office 
of  the  Attorney  General. 
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Under  the  Committee's  recommendation,  it  has 
been  concluded  that  the  Attorney  General  shall  have  in 
the  future,  as  he  has  had  in  the  past,  executive  power, 
legislative  power  and  judicial  power. 

Since  we  are  dealing  here,  it  seems  to  me, 
with  delegated  power  of  the  people,  we  are  delegating 
power  to  a  fourth  branch  of  the  government,  and  to  the 
extent  that  we  are  delegating  such  power,  we  are  subtracting 
power  from  the  three  branches  of  the  Government. 

We  have  marched  up  the  hill,  as  Delegate  Dorsey 
has  said,  and  have  delegated  power  to  the  Executive  Branch 
of  the  Government,  to  the  Legislative  Branch  of  the 
Government,  and  to  the  Judicial  Branch  of  the  Government, 
and  we  have  done  that  with  the  purpose  of  clarifying  the 
areas  of  responsibility  between  those  branches,  but  here 
we  are  confusing  --  in  marching  down  the  hill  --  where  that 
power  shall  rest. 

The  second  point  that  I  want  to  make  is  this, 
that  without  exception  we  have  provided  for  the  traditional 
checks  on  powers  in  one  branch  of  the  government  by 
putting  that  check  into  the  other  two  branches  of  the 
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government. 

The  Judiciary  checks  on  the  constitutionality 
of  the  acts  of  the  Executive  and  the  Legislative.    The 
Executive,  through  the  veto  and  through  appointive  power, 
checks  on  the  Judiciary  and  checks  on  the  Legislative. 
The  Legislature,  through  its  power  over  the  purse  strings, 
the  power  to  override  legislation  vetoed  by  the  Governor, 
checks  on  the  Executive  and  the  Judiciary,  but  here  the 
Committee  Recommendation  says  that  we  are  going  to  blow 
that  check  and  people  will  not  know  in  the  future,  if 
we  don't  clarify  this  responsibility,  just  who  is 
responsible  for  government  acts. 

I  certainly  hope  this  amendment  is  supported. 

THE  CHAIRMAN:     Are  you  ready  for  the 
question?     The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  1.    A  vote  Aye  is  a  vote  in  favor  of  the  amendment, 
a  vote  No  is  a  vote  against. 

Delegate  Hardwicke? 

DELEGATE  HARDWICKE:     Before  we  take  the  vote, 
may  I  ask  a  question  oi    Pole  pate  Mcrr.an? 
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THE  CHAIRMAN:    Delegate  Morgan,  do  you  yield 
to  a  question? 

DELEGATE  MORGAN:    I  yield. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:    I  realize  there  is  some 
impatience  on  the  part  of  some  of  the  Delegates,  but  1 
think  this  is  too  important  for  impatience,  Mr.  Chairman 

Delegate  Morgan,  I  understood  you  to  say  in 
reply  to  questions  asked  of  you  that  these  other  matters 
which  the  General  Assembly  could  give  to  the  Attorney 
General  ought  to  be  legal  in  nature. 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    That  is  correct,  that  was 
the  hope  of  the  Committee. 

THE  CHAIRMAN:    Delegate  Hardwicke. 

DELEGATE  HARDWICKE:    Then  I  take  it  if  this 
amendment  of  Delegate  Gallagher  should  fail,  you  would 
have  no  objection  to  an  amendment  which  would  insert 
the  word  "legal"  before  the  word  "matters". 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    Where? 
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DELEGATE  HARDWICKE:    In  line  7  on  page  2. 

THE  CHAIRMAN:    Delegate  Morgan? 

DELGATE  MORGAN:    I  think  I  would  object, 
because  I  think  what  you  are  doing  by  inserting  the  word 
"legal"  is  just  building  the  possibility  of  endless 
litigation  as  to  whether  the  Attorney  General  should  or 
should  not  have  been  given  this  or  that  particular  power. 

THE  CHAIRMAN:    Further  question,  Delegate 
Hardwicke? 

DELEGATE  HARDWICKE:    Then  I  take  it  that  you 
mean  by  the  unamended  proposal  that  the  Attorney  General 
ought  to  be  confined  to  legal  matters,  but  you  are  not 
going  to  absolultely  constitutionally  require  that? 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:     That  is  correct. 

THE  CHAIRMAN:    The  question  arises  on  the 
adoption  of  Amendment  No.  1.    A  vote  Aye  is  a  vote  in 
favor  of  the  amendment;  a  vote  No  is  a  vote  against. 

Cast  your  votes. 

Have  all  the  Delegates  voted?    Does  any 
Delegate  desire  to  change  his  vote?    The  Clerk  will  read 


Court  Hrportrrs 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore.  Maryland  21202 


539-6760 


8563 


the  vote. 

There  being  39"  votes  in  the  affirmative  and  86 
in  the  negative,  the  motion  is  lost.   The  amendment  fails. 

Delegate  Gallagher,  do  you  desire  to  offer  your 
Amendment  B? 

DELEGATE  GALLAGHER:    I  do,  sir. 

THE  CHAIRMAN:    The  Pages  will  please  distribute 
Amendment  B.    This  will  be  Amendment  No.  2. 

For  what  purpose  does  Delegate  Sickles  rise? 

DELEGATE  SICKLES:    A  point  of  personal  privilege 

THE  CHAIRMAN:    State  your  privilege. 

DELEGATE  SICKLES:   I  know  that  this  Convention 
will  want  to  extend  its  usual  warm  greetings  to  the  wife 
and  son,  Marcella  and  Randy,  of  Delegate  Ray  Boileau. 

THE  CHAIRMAN:    We  are  delighted  to  have  you. 
(Applause) . 

The  Clerk  will  read  the  amendment. 

Delegate  Gilchrist. 

DELEGATE  GILCHRIST:    A  point  of  personal  privi- 
lege.    I  know  that  in  view  of  the  fact  that  something 
has  just  happened  to  Delegate  Gallagher  the  Convention 
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would  want  to  indicate  their  respect  and  affection  for 
his  family  who  are  seated  in  the  gallery  at  the  rear. 
(Applause) . 

THE  CHAIRMAN:    I  understand  the  Pages  have 
distributed  the  wrong  amendment.   It  should  be  Amendment  B 
Will  you  please  return  Amendment  D  to  the  Pages  and  they 
will  give  you  Amendment  B,  for  Baker. 

For  what  purpose  does  Delegate  Clagett  rise? 

DELEGATE  CLAGETT:     Mr.  Chairman,  may  we 
likewise  extend  equally  warm  greetings  to  the  remainder 
of  the  Hopkins  family  which  is  in  the  gallery  back  of  you? 
(Applause) . 

THE  CHAIRMAN:    Delegate  Willoner. 

DELEGATE  WILLONER:    I  ask  the  Convention  to 
welcome  two  of  my  secretaries,  Nora  Freeman  and  Janet 
Sherbert,  Mrs.  Freeman's  daughter  Donna,  her  mother 
Mrs.  Edwards,  and  Mrs.  Sherbert's  sons  Douglas  and 
Gregory.    They  are  here  to  check  on  me  and  see  that  I 
really  do  exist,  since  they  haven't  seen  mc  for  so  long. 
(Applause)  . 

THE  CHAIRMAN:     The  Clerk  will  read  the 
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Amendment. 

MR.  QUILLEN:   Amendment  No.  2  to  Committee 
Recommendation  No.  EB-2,  by  Delegate  Gallagher. 

On  page  2  following  line  12  of  Section  


Powers  and  Duties  of  the  Attorney  General  add  this  new 
section: 


'Section 


Counsel  to  the  Governor 


"The  governor  may  appoint  counsel  who  shall 
have  the  same  qualifications  as  required  for  the  Attorney 
General ." 

THE  CHAIRMAN:   The  amendment  is  submitted  by 
Delegate  Gallagher.   Is  there  a  second? 

(The  amendment  was  seconded.) 

THE  CHAIRMAN:    The  Chair  recognizes  Delegate 
Gallagher  to  speak  to  the  amendment. 

DELEGATE  GALLAGHER:   Mr.  Chairman,  ladies  and 
gentlemen,  I  would  like  to  say  by  way  of  preference  that 
I  trust  Delegate  Dorsey  will  give  the  same  report  to  his 
committee  he  gave  to  LB-1,  where  I  note  on  checking  he 
voted  against  the  committee  on  final  vote. 

Chairman  Morgan,  in  the  presentation  of  the 
argument  on  EB-2,  stated  that  it  was  contemplated  that 
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because  of  the  prohibition  being  removed  from  the  present 
constitution  that  the  Governor  could  not  retain  counsel 
unless  specifically  authorized  by  the  General  Assembly, 
that  that  elimination  of  the  prohibition  would  in  fact 
impliedly  allow  the  Governor  to  appoint  his  own  counsel. 

I  do  believe,  because  there  may  be  some 
occasions  in  the  future  which  may  be  lamentable  but 
nevertheless  will  be  realistic,  when  the  Governor  and 
the  General  Assembly  may  be  at  odds  with  respect  to  matters 
of  policy  or  budget  or  other  matters  which  may  separate 
them,  that  it  would  be  well  to  provide  in  the  constitution 
to  allow  the  Governor  to  appoint  counsel. 

It  would  seem  to  me  from  what  we  have  known 
with  respect  to  past  practices  in  the  State  of  Maryland 
that  the  governors  have  from  time  to  time  been  required 
to  call  upon  outside  counsel,  counsel  who  were  not  employees 
of  the  State  of  Maryland,  who  were  not  officers  of  the 
State  of  Maryland,  for  legal  advice. 

I  think  it  is  time  that  we  say  to  it  that  this 
particular  function,  that  of  advising  the  governor  as  his 
own  counsel,  should  be  recognized  in  the  constitution. 
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The  office  itself  is  recognized  in  many  other  states, 
and  the  office  exists  quite  fruitfully  in  many  other 
states . 

It  is  not  at  all  unusual  for  the  Attorney 
General  and  Governor  tc  be  of  opposite  political  parties. 
Neither  is  it  unusual  when  they  belong  to  the  same  political 
party  to  have  them  at  cdds  within  their  own  political 
factions,  so  it  would  seem  to  me  a  wise  thing  to  do,  in 
order  to  enable  the  Governor  to  carry  out  his  duties,  to 
have  at  his  elbow  a  constitutionally  recognized  state 
legal  officer  who  shall  be  his  own. 

Parroting  the  words  of  Delegate  Ed  Clarke,  I 
think  every  governor  should  have  a  lawyer  he  can  call  his 
own. 

Consequently,  to  establish  this  office  in  the 
constitution  would  seem  to  me  to  be  a  wise  device,  and 
since  Chairman  Morgan  indicated  that  it  was  impliedly 
smiled  upon  by  his  committee  language,  I  would  trust  we 
could  go  farther  than  a  smile  and  ins tutionalize  it  in 
the  constitution. 

THE  CHAIRMAN:   Are  there  any  questions  of  the 
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sponsor  of  the  amendment?   Delegate  Marion. 

DELEGATE  MARION:   Delegate  Gallagher,  would  it 
be  possible  and  would  it  be  your  intention  by  this 
amendment  that  counsel  appointed  by  the  Governor  might 
either  be  a  full  time  staff  position  working  at  the 
Governor's  elbow,  ormight  also  be  an  attorney  who 
represented  other  interests  as  well  but  was  engaged  to 
represent  the  Governor  as  counsel  on  those  matters  which 
the  Governor  called  to  his  attention  on  a  part  time  basis? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   It  would  be  my   intention 
that  this  be  a  full  time  position. 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:   Mr.  Chairman,  I  arise  to  onpose 
the  amendment. 

THE  CHAIRMAN:   Let  us  have  questions,  first. 

Delegate  Mason. 

DELEGATE  MASON:   Delegate  Gallagher,  do  you  know 
of  any  constitution  in  this  country  that  has  a  similar 
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DELEGATE  GALAGHER:   I  have  not  checked  other 
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constitutions,  Delegate  Mason. 

THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   Do  you  believe  that  such  a 
provision  as  this  would  create  a  built-in  conflict  between 
your  constitutional  attorney  general  and  your  constitutional 
governor's  counsel? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   No,  I  do  not.   In  those 
states  in  which  the  counsel  to  the  Governor  is  authorized 
and  the  Attorney  General's  office  is  also  authorized,  I 
know  of  no  conflict. 

THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   But  in  those  states  he  is  not 
a  constitutional  officer,  is  he? 

THE  CHAIRMAN:   Delegate  Gallagher.. 

DELEGATE  GALLAGHER:   I  have  indicated  that  I  have 
not  checked  that  point. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   Delegate  Gallagher,  we  had 
language  similar  to  this  in  committee,  and  the  problem  we 
had  with  it  --  and  that  is  why  I  want  to  ask  your  solution 
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with  respect  to  it  --  is  we  didn't  really  know  when  you 
say  "appoint  counsel"  what  you  end  up  with. 

Apparently,  if  you  put  the  word  "counsel"  in 
there  without  any  authority  for  the  legislature  to  qualify 
by  law  what  the  duties  and  functions  will  be,  apparently 
all  his  powers  will  flow  from  the  constitution. 

You  said  you  have  not  resecrched  the  problem. 
We  had  that  same  tought,  too.    We  hadn't  researched  it 
so  didn't  know  what  we  were  putting  in  the  constitution. 

Do  you  know  what  the  powers  and  duties  of  this 
individual  would  be  just  by  virtue  of  the  word  "counsel" 
in  the  constitution? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  would  believe  that  the 
General  Assembly  could  implement  those  powers  and  spell 
out  with  more  definiteness  the  powers  of  the  counsel  of  the 
governor. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   If  they  were  spelled  out  in 
detail,  they  could  reduce  them  down  to  a  minimum  so  that 
thev  would  mean  practically  nothing,  too,  could  they  not? 
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THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   That  is  quite  true,  but 
as  long  as  the  constitution  provided  language,  as  this 
amendment  does,  that  the  governor  may  appoint  counsel,  I 
think  the  very  word  "counsel"  means  that  one  provides 
legal  advice  to  one's  client,  in  this  case  being  the 
Governor. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   Not,  however,  restricting  the 
area  in  which  advice  is  being  provided.   Once  you  open  the 
door  to  allow  the  Legislature  to  condition  the  advice,  it 
seems  to  me  you  could  reduce  it  to  a  very  small  amount. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  have  never  known  too  many 
lawyers  who  have  been  circumscribed  in  giving  advice  to 
their  clients. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   It  seems  to  me  there  is  no 
question  but  that  those  Governors  who  have  not  had  separate 
counsel  by  law  or  constitution  have  had  the  advice.   All 
we  are  trying  to  do  is  see  there  is  some  dignity  to  the 
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office  and  they  get  paid.   Even  with  this,  there  is  no 
guarantee  this  counsel  would  get  paid. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  would  expect  the  Governor 
would  fund  the  office  in  his  budget. 

THE  ChAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   Which  would  have  to  be  approve^ 
by  the  Legislature,  is  that  not  correct? 

THE  CHAIRMAN:  Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Yes,  that  is  correct,  and 
to  the  extent  that  the  Governor  felt  that  the  office  was 
vital  or  necessary,  he  certainly  would  have  the  necessary 
persuasive  power  to  retain  the  office  and  the  salary. 

THE  CHAIRMAN:  Delegate  Sickles. 

DELEGATE  SICKLES:   One  further  question.   You 
use  the  word  "counsel".   We  were  concerned  that  this  could 
possibly  lead  to  a  conclusion  that  only  one  individual  could 
be  employed,  and  he  would  be  working  directly  for  the 
Governor,  and  this  might  have  the  impact  of  restricting  the 
ability  of  the  Legislature  to  authorize  other  house 
counsel,  as  it  were,  to  be  hired  by  various  other  branches 
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of  the  Executive  Branch.   Do  you  mean  this  when  you 
say  "counsel",  singularly? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   I  mean  that  there,  would 
be  one  person  who  would  be  counsel  to  the  Governor.    To 
the  extent  that  he  may  need  additional  attorneys  to  assist 
him  in  those  duties,  I  would  not  contemplate  this  language 
to  prohibit  such  an  activity. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Delegate  Gallagher,  since 
you  are  giving  this  office  constitutional  dignity,  isn't 
it  possible  that  the  Attorney  General  could  render  an 
opinion  on  a  state  matter,  whether  the  opinion  were  sought 
or  not  sought  by  the  Governor,  and  if  the  Governor  were 
dissatisfied  with  that  opinion,  could  he  then  turn  to  his 
counsel  as  provided  by  your  amendment,  and  obtain  a  differen 
opinion,  therein  having  a  conflict  in  the  Executive  Branch? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:  You  are  quite  correct.  As 
a  matter  of  fact,  I  believe  that  under  the  present  circum- 
stances where  there  is  unofficial  counsel  to  the  Governor 
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that  that  unofficial  counsel  may  from  time  to  time  give 
the  Governor  different  advice  from  that  rendered  by  the 
Attorney  General. 

It  has  already  been  said  here,  however,  that 
the  Governor  is  not  bound  by  the  opinions  of  the  Attorney 
General. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   If  the  Attorney  General  would 
represent  the  State  on  some  matter  wherein  he  rendered 
an  opinion,  i  f the  Governor's  view  differed,  do  you  propose 
or  suggest  that  the  Governor's  counsel  would  represent  him 
in  this  matter  and  oppose  the  Attorney  General,  who  would 
therein  be  representing  the  State? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Well,  I  contemplate  the 
position  of  counsel  to  the  Governor  as  one  who  advises 
the  Governor  and  gives  him  legal  advice.   I  don't  contem- 
plate that  he  represents  the  Governor  as  the  chief  office 
holder  of  the  State  of  Maryland.   I  think  in  all  probability 
the  Attorney  General  still  has,  under  the  language  that  we 
have  adopted  heretofore,  that  particular  function. 
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THE  CHAIRMAN:    Delegate  Dukes. 

DELEGATE  DUKES':    Delegate  Gallagher,  the 
comments  about  other  things  that  counsel  could  do 
notwithstanding,  isn't  it  so  the  principal  thrust  of  this 
would  be  to  appoint  special  counsel  to  the  Governor 
to  serve,  as  you  said,  as  his  lawyer? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    To  the  extent  that 
counsel  to  the  Governor  is  responsible  to  the  Governor 
only,  I  would  certainly  consider  him  to  be  his  own  personal 
counsel,  yes. 

THE  CHAIRMAN:    Delegate  Dukes. 

DELEGATE  DUKES:    Is  there  any  question  that 
he  could  do  this  with  or  without  such  a  provision  of  the 
Constitution? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Well,  I  think  there 
may  be  some  question  about  it,  and  I  pointed  out  there 
may  be  times  when  there  would  be  conflict  between  the 
General  Assembly  and  the  Governor,  and  in  order  to  assure 
the  continuance  of  this  position,  I  suggest  that  it  be  a 
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1*  constitutional  one. 

2  THE  CHAIRMAN:    Delegate  Dukes. 

3  DELEGATE  DUKES:    If  you  perform  this  sort  of 

4  function,  do  you  think  it  is  wise  to  place  on  him  the 

5  requirement  that  he  have  the  same  requirements  as  the 

6  Attorney  General?   The  Governor  could  select  the  Deal  of 

7  Harvard  Law  School.    Why  should  he  have  to  be  a  member 

8  of  the  Maryland  Bar  for  five  years  to  be  special  counsel 

9  to  the  Governor? 

10  THE  CHAIRMAN:    Delegate  Gallagher. 

11  DELEGATE  GALLAGHER:    If  the  Deal  of  Harvard 

12  Law  School  would  like  to  come  to  Maryland,  I  think  he 

13  ought  to  reside  here  the  same  as  anyone  who  wants  to  be 

14  Attorney  General  ought  to  reside  in  Maryland,  and  be  a  lawyer 

15  for  five  years  and  all  other  requirements. 
15  THE  CHAIRMAN:     Further  questions,  Delegate 
17  Dukes? 
19  Delegate  Weidemeyer? 

19  DELEGATE  DUKES:    On  behalf  of  our  rogue's 

20  gaHerv»  I  am  curious  as  to  whether  your  failure  to  indicate 

21  a  large  number  of  sponsors  would  indicate  that  you  have 
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1 

been  forsaken  in  the  heat  of  battle. 

2 

THE  CHAIRMAN:    Delegate  Gallagher. 

3 

DELEGATE  GALLAGHER:    I  will  know  that  in  just 

4 

a  moment. 

5 

THE  CHAIRMAN:     Delegate  Weidemeyer. 

6 

DELEGATE  WEIDEMEYER:    I  imagine  that  Delegate 

7 

Dukes  has  no  objection  being  called  Delegate  Weidemeyer 

8 

because  it  is  perfectly  obvious  to  everyone  that  his  food 

9 

has  done  him  more  good  than  it  has  me,  but  I  did  want  to 

10 

ask  Delegate  Gallagher  this  question. 

11 

Under  the  budget  system  as  we  have  adopted  it, 

12 

doesn't  the  Governor  prepare  his  executive  budget? 

13 

THE  CHAIRMAN:    Delegate  Gallagher. 

14 

DELEGATE  GALLAGHER:     Yes,  he  does. 

15 

THE  CHAIRMAN:    Delegate  Weidemeyer. 

16 

DELEGATE  WEIDEMEYER:    And  can  the  Legislature 

17 

arbitrarily  cut  the  Governor's  executive  budget  which  might 

18 

provide  for  this  all  or  necessary  assistance  around  him 

19 

that  he  needs? 

20 

THE  CHAIRMAN:    Delegate  Gallagher. 

21 

DELEGATE  GALLAGHER:     I  would  not  want  to 
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i 
prophesy  as  to  how  the  Legislature  might  handle  the  Governor's 

budget  in  unhappy  times. 

THE  CHAIRMAN:    Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:     Can  you  conceive  of  an 
instance  where  the  Legislature  would  ever  cut  out  the 
administrative  assistants  or  aides  to  the  Governor,  all  of 
whom  could  be  good  legal  counsel  if  he  so  picked  them? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    I  simply  believe  that  the 
possibility  ought  to  be  eliminated  by  the  inclusion  of  a 
constitutional  provision  to  prevent  it. 

THE  CHAIRMAN:    Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:    Isn't  this  one  of  those 
very,  very,  very  rare  occasions  that  that  could  ever 

happen? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:     Time  will  tell. 

THE  CHAIRMAN:    Delegate  Bard. 

DELEGATE  BARD:    Delegate  Gallagher,  would  this 
particular  position  be  similar  to  that  of  the  Governor's 
aides  in  the  areas  of  education  and  fiscal  matters? 
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THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    No,  I  would  consider  this 
to  be  a  job  or  position  of  higher  significance  and  status. 

THE  CHAIRMAN:    Are  there  any  other  questions? 

Delegate  Marion. 

DELEGATE  MARION:    Delegate  Gallagher,  is  it  your 
intention  that  the  Legislature  could,  by  implementing  this, 
establish  a  term  for  this  counsel,  or  is  it  your  intention 
that  he  serve  at  the  pleasure  of  the  Governor? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:    It  would  be  my  intention 
that  the  Governor's  counsel  serve  at  the  pleasure  of  the 
Governor. 

THE  CHAIRMAN:    Are  there  any  other  questions? 

Delegate  Kosakowski. 

DELEGATE  KOSAKOWSKI:    Delegate  Gallagher, 
isn't  it  possible  that  the  Lieutenant  Governor  could  be 
counsel  to  the  Governor? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    If  the  Lieutenant  Governor 
were  a  lawyer,  he  could  certainly  render  legal  advice  to 
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the  Governor. 

THE  CHAIRMAN:    Delegate  Storm. 

DELEGATE  STORM:    Delegate  Gallagher,  do  you 
have  another  amendment  to  provide  for  counsel  in  the 
Constitution  for  the  Legislature? 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Not  at  the  moment. 

THE  CHAIRMAN:    Delegate  Storm. 

DELEGATE  STORM:    If  you  plan  something  like 
this,  let's  have  your  whole  program.   (Laughter). 

THE  CHAIRMAN:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    If  it  would  please 
Delegate  Storm,  I  would  be  glad  to  prepare  it. 

THE  CHAIRMAN:    If  there  are  no  other  questions, 
the  Chair  has  a  question  of  Delegate  Gallagher  for 
purposes  of  clarification. 

This  amendment  does  not  indicate  precisely  to  whon, 
the  person  designated  as  counsel  shall  be  counsel.    It 
doesn't  say  counsel  to  the  Governor  or  counsel  to  anyone 
else. 

Is  it  the  intent  here  that  the  amendment  refer 
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to  counsel  to  the  Governor,  and  only  to  the  Governor? 

DELEGATE  GALLAGHER:   That  is  correct,  Mr.  Chairman 
The  heading  of  the  section  is  "Counsel  to  the  Governor". 

THE  CHAIRMAN:    Delegate  Morgan. 

DELEGATE  MORGAN:    Mr.  Chairman,  this  amendment, 
maybe  in  not  the  same  Words  but  in  exactly  the  same  policy, 
came  up  before  the  Committee  and  the  Committee  turned  it 
down. 

I  think  the  amendment  is  unnecessary,  because  I 
am  sure  that  the  Governor  could  appoint  his  own  counsel 
just  as  the  General  Assembly  would  appoint  its  own  counsel 
under  their  existing  authority,  and  I  don't  see  any 
particular  need  for  giving  the  Governor  this  authority 
in  the  Constitution. 

I  would  urge  that  the  Committee  Recommendation 
be  adopted  and  this  amendment  be  defeated. 

THE  CHAIRMAN:    Is  there  any  other  discussion? 

Delegate  Bamberger? 

DELEGATE  BAMBERGER:     Will  Delegate  Morgan 
yield  to  a  question? 

THE  CHAIRMAN:   Delegate  Morgan,  do  you  yield  for 
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a  question? 

DELEGATE  MORGAN:    I  do. 

THE  CHAIRMAN:    Delegate  Bamberger. 

DELEGATE  BAMBERGER:     May  I  presume  that  your 
opposition  to  the  amendment  is  not  in  any  way  or  to  any 
degree  a  qualification  of  the  last  sentence  of  the 
Committee  Recommendation  EB-2  which  states  the  intention 
of  the  Committee  that  the  adoption  of  the  Committee 
Recommendation  EB-2  is  not  intended  to  be  any  prohibition 
against  the  power  of  the  Governor  or  the  General  Assembly 
to  appoint  legal  counsel  to  aid  and  assist  them? 

THE  CHAIRMAN:    Delegate  Morgan? 

DELEGATE  MORGAN:    It  certainly  is  not. 

THE  CHAIRMAN:    Is  there  any  further  discussion? 

Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

Delegate  Bamberger? 

DELEGATE  BAMBERGER:    I  feel  the  same  impatience, 
but  I  think  there  is  something  which  must  be  said  for  this 
amendment  which  has  not  been  said. 

Amendment  No.  1  offered  by  Delegate  Gallagher 
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had  one  important  provision  which  may  have  become  lost, 
and  that  was  the  avoidance  or  the  possibility  of  avoiding 
conflicts  between  the  Legislative  Branch  and  the  Executive 
Branch. 

I  think  those  in  this  Assembly  who  have  had  exper^ 
ience  in  the  Attorney  General's  office  have  been  cognizant 
of  the  fact  that  there  are  times  when  the  Governor  may 
ask  for  advice  with  respect  to  legislation  that  has  been 
passed  by  the  General  Assembly. 

The  Governor  may  have  a  serious  question  of 
whether  or  not  this  particular  Act  is  constitutional. 

The  Attorney  General  often  has  a  conflict, 
sometimes  because  at  the  request  of  a  department  of  the 
State  he  drafted  that  legislation,  and  in  that  instance 
he  is  being  called  upon  to  pass  on  the  validity  of  the  work 
which  he  did. 

I  would  suggest  that  the  amendment  offered  by 
Delegate  Gallagher  avoids  that  conflict. 

Secondly,  I  think  it  allows  the  Governor,  who  is 
a  member  of  a  political  party  which  is  different  than  the 
political  party  of  the  Attorney  General,  and  who  may 
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sometimes  be  awakened  at  night  with  concern  that  the 
Attorney  General  is  going- to  be  his  opponent  in  the  next 
General  Election,  has  the  right  to  bring  to  public  view 
whas  we  all  know  he  often  has  now  --  that  is,  an  attorney 
who  does  not  appear  in  any  Maryland  manual  as  an  officer  or 
an  agent  of  the  State,  who  is  not  compensated  by  any  salary 
or  remuneration  which  can  be  found  in  any  budget  or 
legislative  enactment. 

It  has  certainly  been  my  experience  that  this 
has  often  been  the  case.    The  Governor  has  in  effect  had 
an  attorney  who  was  not  an  officer  of  the  State  but  who 
acted  as  particular  counsel  to  the  Governor. 

It  seems  to  me  that  what  this  amendment  does 
is  to  make  explicit  what  the  Committee  says  it  intends 
to  allow. 

I  am  concerned  about  construing  this  Constitution 
on  the  basis  of  this  long  record  which  is  being  written 
here  and  suggest  that  if  we  agree  with  what  the  Committee 
says  is  its  intent  that  we  put  those  words  in  the  Con- 


stitution. 


THL  CHAIRMAN:    Do  you  desire  to  speak  to  the 
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1  question? 

2  Delegate  Buzzell, 

3  DELEGATE  BUZZELL:    I  share  Delegate  Bamberger's 

4  concern  on  this  question.   I,  too,  sense  the  impatience 

5  of  the  Committee  but  I  think,  as  he  does,  something  needs 

6  to  be  said  that  has  not  been  said,  namely,  that  this 

7  recommendation  of  the  Committee  represents  a  change 

8  in  the  present  situation. 

9  As  Chairman  Morgan  has  said,  this  same  language 

10  was  considered  by  the  Committee  and  rejected  for  this 

11  reason. 

12  The  present  Constitution  --  and  this  is  what 

13  has  not  been  said  --  the  present  Constitution  would  very 

14  definitely  prohibit  or  possibly  prohibit  the  Governor  from 

15  doing  what  this  amendment  would  say  he  should  be  allowed 

15  to  do,  because  in  Article  5,  Section  3,  after  setting  forth 

17  the  duties  of  the  Attorney  General  as  they  have  been 

13  partially  included  here,  the  last  sentence  says,  "Nor  shall 

19  the  Governor  employ  any  additional  counsel  in  any  case 

20  whatsoever  unless  authorized  by  the  General  Assembly". 

21  Now,  the  Committee  considered  that  recommendation 


Court  Rrporlrrs 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


c 

a 


8586 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


in  the  present  Constitution  and  has  deliberately  and 
purposely  not  included  any  such  prohibition  in  this 
Committee  Recommendation. 

For  that  reason,  I  urge  you,  fellow  Delegates, 
to  reject  this  amendment. 

THE  CHAIRMAN:    Delegate  Henderson. 

DELEGATE  HENDERSON:     Mr.  Chairman  and  fellow 
Delegates,  I  had  not  thought  to  argue  the  point  again  or 
take  the  floor  again  on  it,  but  I  must  disagree  with 
Delegate  Bamberger  on  his  entire  approach  to  this  problem. 

The  idea  of  a  lawyer  who  represents  two  clients 
is,  of  course,  repugnant.    You  can't  be  on  both  sides  of 
the  fence.    The  Attorney  General,  when  he  gives  an  opinion, 
is  acting  not  as  counsel  to  one  department  as  against 
another,  he  is  acting  as  counsel  to  the  State. 

That  is  the  reason  I  said  a  while  ago  that 
he  acts  really  in  a  judicial  capacity. 

A  judge  who  decides  a  case,  hearing  opposing 
views  on  each  side,  is  certainly  not  disqualified  to  act, 
and  it  seems  to  me  that  it  was  the  confusion  of  thought 
which  has  given  rise  to  many  of  the  arguments  for  setting 
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up  independent  counsel. 

Now,  certainly  there  is  nothing  to  prevent  the 
Governor  from  having  counsel.    He  has  always  had  counsel, 
he  has  had  lawyers  on  his  staff,  but  they  do  not  give  him 
the  official  advice  which  is  contemplated  in  the 
constitutional  office  of  Attorney  General. 

I  think  it  would  be  a  grave  mistake  to  adopt 
an  amendment  of  this  sort  which  authorizes  him  to  appoint 
counsel,  whatever  that  means,  having  constitutional  status, 
to  give  advice  to  him  or  any  other  party. 

You  are  really  creating  a  dichotomy  which  is 
extremely  unwise,  and  I  urge  that  you  defeat  it. 

THE  CHAIRMAN:    Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  2.    A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  a  vote  against. 

Cast  your  vote. 

(Whereupon,  a  roll  call  vote  was  taken.) 

THE  CHAIRMAN:    Has  every  Delegate  voted? 

Does  any  Delegate  desire  to  change  his  vote? 
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1  The  Clerk  will  record  the  vote. 

2  There  being  33  votes  in  the  affirmative  and  95 

3  in  the  negative,  the  motion  is  lost.   The  amendment  is 

4  rejected. 

5  Delegate  Johnson,  do  you  desire  to  offer  your 

6  Amendment  D,  for  Dog?    (Laughter). 

7  Delegate  Johnson,  the  Chair  assures  you  that  was 

8  used  to  enable  phonetics  and  not  to  be  descriptive. 

9  DELEGATE  JOHNSON:     It  is  MD"  for  Delegate 

10  Dorsey. 

11  THE  CHAIRMAN:    The  Pages  will  please  distribute 

12  Amendment  D  --  "D"  for  delay.    This  will  be  Amendment 

13  No.  3. 

i 

14  For  what  purpose  does  Delegate  Ulrich  rise? 

15  DELEGATE  ULRICH:    A  personal  privilege. 

lg  At  this  time  I  would  like  the  Committee  of  the 

17  Whole  to  welcome  my  bridge  playing  partner,  of  whom  I  have 

1Q  been  very  neglectful  lately,  Mrs.  Culver  Windsor,  Mr. 

19  Windsor,  and  their  friends  Mrs.  Robert  Lee  and  Mrs.  Lee's 

20  daughter,  Mary  Lee. 

21  THE  CHAIRMAN:    Delegate  Kahl. 
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DELEGATE  KAHL:     On  behalf  of  the  Convention, 
I  would  like  to  express  sincere  best  wishes  to  Miss  Susan 
Phillips  of  the  Associated  Press,  who  is  celebrating  her 
21st  birthday  today.   (Applause). 

THE  CHAIRMAN:    The  Clerk  will  read  Amendment  3. 

MR.  QUILLEN:    Amendment  No.  3  to  Committee 
Recommendation  No.  EB-2  by  Delegate  Johnson. 

On  page  1  Section  Attorney  General  in  line  11 
strike  out  the  words  "must  be  a  citizen  of"  and  insert  in 
lieu  thereof  the  following: 

"shall  have  been  a  qualified  voter  in". 

THE  CHAIRMAN:   The  amendment  having  been  submitted 
by  Delegate  Johnson,  is  there  a  second? 

The  amendment  is  seconded. 

The  Chair  recognizes  Delegate  Johnson. 

DELEGATE  JOHNSON:     Mr.  Chairman  and  ladies 
and  gentlemen  of  the  Committee  of  the  Whole,  this  is  a  very 
simple  amendment  to  bring  the  office  of  Attorney  General 
in  line  with  the  qualifications  for  the  office  of  Governor, 
Lieutenant  Governor  and  Comptroller. 

I  submit  that  there  should  be  no  difference 
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between  the  qualifications  with  respect  to  the  office  of 
Attorney  General  than  with  respect  to  any  other  offices  in 
the  Executive  Branch. 

If  this  amendment  is  adopted,  you  will  see  that 
it  will  require  --  to  be  eligible  for  election  as  Attorney 
General  --  a  person  shall  have  been  a  qualified  voter  of 
the  State,  or  voter  in  the  State,  and  a  member  of  the  bar 
of  the  State  for  at  least  five  years. 

I  would  like  to  point  out  to  you  that  under 
our  existing  Constitution,  Section  4  of  Article  V,  an 
Attorney  General  must  not  only  be  a  citizen  but  must  also 
be  a  qualified  voter,  and  in  addition  to  those  two 
provisions  he  must  also  be  a  resident  and  a  practicing 
attorney  for  a  period  of  ten  years. 

Under  the  Majority  Committee's  Recommendation 
it  is  possible,  although  admittedly  unlikely,  that  an 
individual  need  not  be  a  qualified  voter  to  run  for  the 
office  of  Attorney  General,  and  consequently  unable  to  vote 
for  himself  or  herself. 

I  urge  the  adoption  of  this  amendment. 

THE  CHAIRMAN:    Any  questions  of  the  sponsor? 
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Delegate  Morgan. 

DELEGATE  MORGAN:    Mr.  Chairman,  I  have  no 
objection  to  this  amendment.    I  don't  know  whether  any 
other  members  of  the  Committee  have,  but  unless  there  is 
some  objection  from  the  Committee,  the  Committee  will 
accept  this  amendment. 

THE  CHAIRMAN:    Does  any  other  member  of  the 
Committee  object  to  the  amendment? 

Apparently  not. 

Delegate  Dukes. 

DELEGATE  DUKES:    Delegate  Johnson,  does 
"qualified  voter"  mean  you  have  to  be  a  registered  voter 
all  that  time  or  you  just  have  to  meet  all  qualifications 
regardless  of  whether  or  not  you  have  registered? 

THE  CHAIRMAN:    Delegate  Johnson. 

DELEGATE  JOHNSON:    It  is  certainly  my  own 
opinion,  although  this  particular  provision  in  this  new 
Constitution  hasn't  been  defined  I  believe  it  has  been 
defined  heretofore,  and  I  would  say  that  "qualified  voter" 
means  a  registered  voter,  thatone  must  be  a  registered 
voter. 
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1  THE  CHAIRMAN:    The  Chair  would  comment  that 

2  is  the  intent  of  Recommendation  S§E-2. 

3  Are  you  ready  for  the  question?   Ring  the 

4  quorum  bell,  please. 

5  The  question  arises  on  the  adoption  of  Amendment 

6  No.  3.    A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 

7  a  vote  No  is  a  vote  against. 

8  Cast  your  votes. 

9  (Whereupon,  a  roll  call  vote  was  taken.) 

10  THE  CHAIRMAN:     Has  every  Delegate  voted? 

11  Does  any  Delegate  desire  to  change  his  vote? 

12  The  Clerk  will  record  the  vote. 

13  There  being  118  votes  in  the  affirmative  and 

14  two  in  the  negative,  the  motion  is  carried.   The  amendment 

15  is  adopted. 

Delegate  Jett,  do  you  desire  to  offer  your 

Amendment  E? 


16 

17 

1Q  DELEGATE  JETT:    I  should  like  to  offer  my 

jo   Amendment  C,  first. 

THE  CHAIRMAN:    Very  well,  Pages  will  distribute 
Amendment  C  --  "C"  for  Charlie. 
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This  will  be  Amendment  No.  4.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:    Amendment  No.  4  to  Committee 
Recommendation  No.  EB-2  by  Delegate  Jett. 

On  page  1  Section  Attorney  General  strike  out 
all  of  lines  7  through  17,  inclusive,  and  insert  in  lieu 
thereof  the  following: 

"There  shall  be  an  Attorney  General,  who  shall 
be  appointed  by  the  Governor  for  an  indefinite  term  to 
serve  at  the  pleasure  of  the  Governor.   To  be  eligible  for 
appointment  as  Attorney  General,  a  person  must  be  a  citizen 
of  the  State  and  a  member  of  the  Bar  of  the  State  for  at 
least  five  years  immediately  prior  to  his  appointment." 

THE  CHAIRMAN:  The  amendment  is  submitted  by 
Delegate  Jett.    Is  there  a  second? 

Delegate  Byrnes,  are  you  seconding  the  amendment? 
Delegate  Byrnes  seconds  the  amendment. 

The  Chair  recognizes  Delegate  Jett. 

DELEGATE  JETT:    Mr.  Chairman  and  fellow  Delegates, 
I  have  submitted  this  amendment  so  that  the  matter  could 
be  fully  and  squarely  brought  out  and  decided  on  the  floor 
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of  this  Convention. 

I  have  heard  it  said  that  this  matter  has  been 
substantially  decided.    I  have  heard  it  said  for  all  sub- 
stantial purposes  the  issue  is  closed. 

On  the  otherhand,  I  must  say  to  this  Convention 
that  I  think  at  this  stage  of  the  proceedings  we  have  got  to 
stop  and  ask  ourselves  by  whom  is  this  Constitution  being 
written  and  for  whom  is  it  being  written. 

We  have  gone  full  circle  on  this  question  of 
Attorney  General,  and  we  have  come  back,  it  seems  to  me, 
to  the  point  that  we  must  face  up  to.   We  have  had  the 
little  Hoover  Commission  work  on  this  point,  and  they 
recommended  an  appointed  Attorney  General. 

We  have  had  the  Constitutional  Commission  work 
on  this,  and  they  recommended  an  appointed  Attorney  General. 

We  have  had  the  Executive  Committee  of  this 
Convention  work  on  it,  and  they  have  recommended  an  apoointe 
Attorney  General. 

Now  we  have  before  us  an  attempt  to  find  some  oth 
solution  to  this  problem. 

I  would  like  to  remind  you  all  that  Maryland 


er 
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has  a  wonderful  history  as  respects  our  Attorney  Generals. 
The  first  Attorney  Generais  of  this  State  were  men  of  the 
highest  magnitude  and  the  brightest  stars  in  the  legal 
firmament. 

I  would  like  to  remind  this  Convention  that  in 
the  first  formative  years  of  this  State  we  had  appointed 
Attorney  Generals,  such  men  as  Luther  Martin,  William 
Pinkney,  Roger  Brooke  Taney,  men  who  stood  out  for  their 
legal  learning  and  their  ability  and  their  attainment  as 
appointed  men  and  men  who  served  this  State  well  and 
helped  to  build  the  image  of  Maryland,  men  who  had  the 
courage  of  their  convictions  --  not  popular  men,  men  who 
went  to  the  Constitutional  Convention  of  the  Federal 
Government  and  refused  to  accept  it  until  they  had 
written  into  it  the  Bill  of  Rights  under  which  we  all 
live  and  about  which  we  feel  so  strongly  today,  men  who 
had  the  courage  to  stand  on  their  convictions,  men  like 
Taney  who  served  this  State  and  then  went  on  to  serve  on  the 
Supreme  Court  of  the  United  States  for  28  years,  men  who 
were  known  as  lawyers,  able  lawyers,  fearless  lawyers, 
and  lawyers  in  every  sense  of  the  word. 
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I  say  to  you  that  we  have  got  to  look  at  the  dutiefc, 
now,  that  are  suggested  for  the  Attorney  General.    It  seems 
to  me,  and  I  say  this  humbly,  that  Solomon  in  all  his  wisdom, 
and  possibly  assisted  by  his  thousand  wives,  couldn't  go 
on  and  carry  out  the  duties  that  are  here  suggested  for 
the  Attorney  General. 

I  go  further  and  say  as  an  attorney  that  I  am 
concerned,  gravely  concerned  over  the  colloquy  that  we 
had  here  as  to  the  conflict  of  interest  that  is  inherent 
in  the  Attorney  General  as  we  have  it  proposed  to  us. 

It  seems  to  me  that  it  has  been  said  too  often 
to  bear  any  question  a  man  cannot  serve  two  masters,  and 
here  we  have  the  opportunity  in  this  Constitution  to  set 
up  an  Attorney  General  so  there  will  be  no  question  about 
who  he  is  serving.    He  will  be  serving  the  Governor  of  the 
State,  who  will  be  the  Chief  Executive  Officer  charged 
with  the  duties  of  that  office. 

I  say  to  you  that  we  have  heard  much  of  com- 
promise here.  .  We  have  heard  a  great  deal  that  goes  under 
the  name  of  compromise,  but  I  would  say  to  you  that  the 
compromise  that  Lee  made  at  Appomattox  and  Cornwallis  made 
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at  Yorktown  in  my  opinion  fades  into  insignificance  in 

the  way  we  approach  this  subject.    We  need  in  the  Attorney 

General  a  man  who  fearlessly  serves  one  client. 

Now,  it  is  my  very  firm  feeling,  strengthened 
by  the  colloquy  this  morning  before  this  Convention,  that 
the  best  way  that  this'  problem  can  be  met  to  serve  the 
purposes  of  all  the  people  of  this  State  is  to  have  an 
Attorney  General  appointed  by  the  Governor  who  can  then  have 
such  legal  duties  as  are  assigned  to  him  by  the  Governor 
and  who  would  meet  all  of  the  challenges  that  have  been 
put  before  him. 

The  Legislature  could  have  its  own  counsel  ,  or 
any  other  department  could  have  its  own  counsel,  and  we 
would  operate  somewhat  as  the  Federal  Government  does. 

I  want  to  say, again,  that  as  this  matter  comes 
out  we  have  got  to  decide  and  put  in  the  Constitution  for 
all  time,  I  think  the  main  thing  that  we  must  realize  -- 
and  possibly  in  the  paraphrase  of  the  cigarette  slogan  -- 
it's  not  how  wrong  you  make  it,  but  how  you  make  it  \vrong. 

I  think  the  important  thing  that  we  as  Delegates 
have  got  to  know  is  that  when  we  establish  an  Attorney 
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General,  he  has  the  full  stature  of  an  attorney  serving 
one  loyalty,  serving  one  purpose,  and  acting  for  the 
best  interests  of  his  client,  and  when  that  client  is 
through  with  him  he  is  gone. 

I  say  to  you  that  every  man,  and  particularly 
every  Governor,  should  have  the  right  to  hire  his  own 
lawyer,  but  I  say  to  you  just  as  earnestly  he  should 
certainly  have  the  right  to  fire  his  own  lawyer. 

I  ask  this  Convention  to  bear  close,  careful 
scrutiny  to  this  point.  It  isn't  a  simple  point.  It 
has  been  labored  with  before. 

I  would  ask  you  to  give  your  most  careful 
consideration  to  the  amendment  which  I  have  proposed. 

THE  CHAIRMAN:    Are  there  any  questions  of  the 
sponsor  of  the  amendment? 

Delegate  Clagett? 

Delegate  Clagett:    Delegate  Jett,  would  you 
agree  to  substitute  the  language  of  Delegate  Johnson's 
Amendment  No.  3  which  has  just  been  approved  118  to  2, 
in  line  9,  to  strike  the  words  "must  be  a  citizen  of" 
and  insert  in  lieu  thereof  "shall  have  been  a  qualified 
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voter  in"? 

THE  CHAIRMAN:  '  Delegate  Jett? 

DELEGATE  JETT:    I  would. 

THE  CHAIRMAN:    Is  there  any  objection  to 
considering  the  amendment  so  modified?   The  Chair  hears 
none. 

Let  me  have  that  again,  please. 

Delegate  Clagett. 

DELEGATE  CLAGETT:  Strike  the  words  in  line  9 
of  Amendment  4  "must  be  a  citizen  of"  and  in  lieu  thereof 
substitute  the  words  of  Amendment  No.  3,  "shall  have  been 
a  qualified  voter  in". 

THE  CHAIRMAN:    Amendment  4  is  modified  by  strik 
ing  from  line  9  "must  be  a  citizen  of"  and  inserting  in 
lieu  thereof  the  words  "shall  have  been  a  qualified  voter 
in". 

Delegate  Vecera. 

DELEGATE  VECERA:     A  point  of  parliamentary 
inquiry. 

Was  this  question  not  disposed  of  previously, 
or  can  we  refresh  our  minds  on  what  we  did  with  the 
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Attorney  General  previously? 

THE  CHAIRMAN:    What  do  you  mean  by  "previously", 
on  the  action  on  the  report  of  the  Committee  on  the 
Executive  Branch? 

DELEGATE  VECERA:    Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   We  did  not.   The  action  taken  on 
that  report  was  that  there  should  be  provision  in  the 
constitution  for  the  Attorney  General. 

Delegate  Vecera. 

DELEGATE  VECERA:    Therefore  we  never  concluded 
the  question  of  whether  he  is  to  be  elected  or  appointed? 

THE  CHAIRMAN:   That  is  correct. 

Delegate  Morgan  stated  at  the  outset  of  his 
report  this  morning  that  the  Committee  assumed  that  that 
action  would  require  an  elected  Attorney  General,  but 
recognized  it  was  not  compelled. 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   In  Delegate  Jett's  fine 
remarks  on  the  history  of  the  great  attorney  generals,  he 
concluded  his  statement  by  saying  he  hoped  we  would  give 
careful  consideration  to  this  amendment. 

My  question  is  does  he  wish  us  to  adopt  it  or 
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reject  it? 

THE  CHAIRMAN:  '  Delegate  Jett. 

DELEGATE  JETT:   If  there  is  any  question  in  your 
mind  about  it,  I  sincerely  hope  that  you  will  adopt  it. 

THE  CHAIRMAN:   Are  there  any  other  questions  to 
the  sponsor?   Delegate  Morgan. 

DELEGATE  MORGAN:   Mr.  Chairman,  I  don't  think 
anything  I  would  say  on  this  matter  would  change  any  votes, 
so  I  am  going  to  sit  down  and  ask  that  we  vote  on  it. 

THE  CHAIRMAN:   Very  well,  are  you  ready  for 
the  question?   The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  4.   A  vote  "aye"  is  a  vote  in  favor  of  the  amendment; 
a  vote  "no"  is  a  vote  against.   Cast  your  votes. 

(Whereupon,  a  roll  call  vote  was  taken.) 

THE  CHAIRMAN:   Has  every  Delegate  voted?   Does 
any  Delegate  desire  to  change  his  vote?   The  Clerk  will 
record  the  vote. 

There  being  31  votes  in  the  affirmative  and  94 
in  the  negative,  the  motion  fails;  the  amendment  is 
rejected. 

There  are  several  other  amendments  to  these  two 
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1  sections.   They  appear  to  the  Chair  to  be  amendments  that 

2  could  be  disposed  of  very  quickly.   I  would  like  to  proceed. 
j    If  we  get  into  prolonged  debate  we  will  suspend  and  recess 

4  for  lunch. 

g  Delegate  Jett. 

5  DELEGATE  JETT:   Mr.  Chairman,  I  wish  to  withdraw 
rj        the  Amendment  E  which  I  proposed. 

Q  THE  CHAIRMAN:   Lunch  will  be  sooner  than 

g        expected.   Thank  you,  sir. 

10  Delegate  Gill,  do  you  desire  to  offer  your 

11  Amendment  H? 

12  DELEGATE  GILL:   I  do,  Mr.  Chairman. 

13  THE  CHAIRMAN:   The  pages  will  distribute 

..    Amendment  H.   Amendment  H  goes  to  the  first  unnumbered 
section  of  the  committee  recommendation.   It  will  be 
Amendment  No.  5.   The  Clerk  will  read  the  amendment. 
MR.  QUILLEN:   Amendment  No.  5  to  Committee 


15 
16 

17 

Recommendation  No.  EB-2,  by  Delegate  Gill. 

On  page  1  Section    Attorney  General  in  line  17 
.  i  after  the  period  add  this  new  sentence: 

"No  person  elected  Attorney  General  for  two 
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full  consecutive  terms  shall  be  eligible  to  hold  that 
office  again  until  one  full  term  has  intervened." 

THE  CHAIRMAN:   The  amendment  is  offered  by 
Delegate  Jett.   Is  there  a  second? 

(The  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been 
seconded,  the  Chair  recognizes  Delegate  Gill. 

DELEGATE  GILL:   It  has  just  been  decided  that 
the  Attorney  General  will  be  elected.   Last  week  we 
passed  Section  402  concerning  the  Governor,  which  included 
exactly  the  same  words  in  Amendment  5. 

Before  the  Lt.  Governor  was  approved  as  a  state- 
wide elected  office  and  to  be  placed  in  our  constitution, 
we  also  said  that  he  would  be  bound  by  that  same  qualifica- 
tion or  requirement. 

As  mentioned,  when  I  asked  of  Delegate  Morgan  in 
the  questioning  period  if  the  Committee  had  considered  this 
requirement,  he  said  they  had  not  taken  a  vote  on  it,  and 
I  think  the  Committee  of  the  Whole  should  be  recorded 
as  to  whether  or  not  they  think  the  Attorney  General  should 
serve  more  than  two  terms,  or  whether  he  should  be  restricte 
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to  the  two  consecutive  terms. 

Of  course  I  realize  that  before  the  Lt.  Governor 
was  added  the  Attorney  General  job  was  really  a  stepping 
stone  to  the  governorship,  but  now  it  is  one  more  step 
removed,  so  this  might  not  be  as  vulnerable  a  requirement 
as  it  was  in  the  past. 

I  hope  this  amendment  will  be  voted  on,  and 
naturally  I  hope  it  will  pass,  or  be  approved. 

THE  CHAIRMAN:   Are  there  any  questions  of  the 
delegate  sponsoring  the  amendment?   Delegate  Morgan. 

DELEGATE  MORGAN:   Mr.  Chairman,  of  course  the 


was  the  fear  that  if  you  didn't  the  Governor  is  in  a 
position  where  he  can  really  build  up  quite  a  political 
empire  and  just  perpetuate  himself  in  office. 

I  don't  think  the  same  reason  applies  to  an 
Attorney  General,  and  if  you  get  a  very  good  man  who  is 
Attorney  General  for  the  State,  I  don't  know  why  the  people 
can't  keep  an  Attorney  General  indefinitely,  if  they  want 
him  to  be  Attorney  General,  and  I  don't  think  he  has  anywher^ 
near  the  opportunity  of  building  up  political  empires  like 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Coarl  Reporter*  Baltimore,  Maryland  21202  535-6760 


a 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8605 

a  Governor  has.    For  that  reason,  I  ask  that  the  amendment 
be  defeated. 

THE  CHAIRMAN:    Is  there  any  further  discussion? 
Delegate  Key. 

DELEGATE  KEY:   I  would  like  to  ask  Delegate 
Morgan  a  question. 

THE  CHAIRMAN:   Delegate  Morgan,  do  you  yield  for 
a  question? 

DELEGATE  MORGAN:   I  yield. 

THE  CHAIRMAN:   Delegate  Key. 

DELEGATE  KEY:   Is  it  not  possitle,  if  an 
Attorney  General  should  stay  in  for  four  or  five  terms,  that 
his  power  in  the  State,  having  run  consecutively  and  won 
for  five  terms,  could  overpower  the  executive  authority 
of  the  Governor  because  he  is  better  known  and  better 
respected  than  the  Governor  newly  appointed? 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   Well,  I  think  if  he  were  better 
known  and  better  respected  than  the  Governor,  he  would  run 
for  Governor. 

THE  CHAIRMAN:   Delegate  Key. 
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DELEGATE  KEY:   I  am  just  reminded  of  those 
countries  in  Europe  where  the  Commissioner  of  Police  seems 
to  have  more  power  than  the  Mayor. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  5.   A  vote  "aye"  is  a  vote  in  favor  of  the  amendment; 
a  vote  "no"  is  a  vote  against.   Cast  your  votes. 

(Whereupon,  a  roll  call  vote  was  taken. 

THE  CHAIRMAN:   Has  every  Delegate  voted?   Does 
any  Delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  21  votes  in  the  affirmative,  91 
in  the  negative,  the  mostion  is  lost;  the  amendment  is 
rejected. 

Delegate  Marion,  do  you  desire  to  offer  your 
Amendment  I? 

DELEGATE  MARION:   Yes. 

THE  CHAIRMAN:   The  Pages  will  please  distribute 
Amendment  I.   This  will  be  Amendment  No.  6.   The  Clerk 
will  read  the  amendment. 
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1  MR.  QUILLEN:   Amendment  No,  6  to  Committee 

2  Recommendation  No.  EB-2,  by  Delegates  Marion,  Carson,  Case, 

3  Gleason,  Grant  and  Johnson. 

4  On  page  1  Section  .   Attorney  General  in 

g    line  10  strike  out  the  words  "election  as"  and  insert  in 

5  lieu  thereof  the  words:   "the  office  of";  and 

7  In  line  13  after  the  word  "election"  insert 

q  the  words  "or  appointment". 

g  THE  CHAIRMAN:   Delegate  Morgan,  in  view  of  your 

20  previous  statement,  would  you  comment  as  to  whether  you 

11  would  accept  this  amendment? 

12  DELEGATE  MORGAN:   I  will  accept  the  amendment, 
Mr.  Chairman. 

14  THE  CHAIRMAN:   Delegate  Marion,  will  you  and 

._   your  sponsors  submit  the  amendment  on  that  statement,  or 

do  you  desire  to  speak  to  it? 
17  DELEGATE  MARION:   We  would  be  happy  to  submit 

on  that. 

THE  CHAIRMAN:   The  amendment  has  been  submitted 

by  Delegate  Marion,  seconded  by  Delegates  Carson,  Case, 

Gleason,  Grant  and  Johnson.   Are  you  ready  for  the 
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question? 

The  question  arises  on  the  adoption  of 
Amendment  No.  6.   A  vote  "aye"  is  a  vote  in  favor  of  the 
adoption  of  the  amendment;  a  vote  "no"  is  a  vote  against. 

The  Clerk  will  ring  the  quorum  bell.   Cast 
your  votes. 

(Whereupon,  a  roll  call  vote  was  taken.) 

THE  CHAIRMAN:   Has  every  Delegate  voted?   Does 
any  Delegate  desire  to  change  his  vote?   The  Clerk  will 
record  the  vote. 

There  being  102  votes  in  the  affirmative  and 
3  in  the  negative,  the  motion  is  carried;  the  amendment 
is  adopted. 

Delegate  Gallagher,  do  you  desire  to  submit 
your  Amendment  G? 

Delegate  Hardwicke,  in  view  of  your  withdrawal 
of  your  Amendment  J,  which  was  withdrawn  because  of 
Amendment  G,  would  you  desire  to  offer  Amendment  G? 

DELEGATE  HARDWICKE:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Pages  will  distribute  Amendment  G 

DELEGATE  HARDWICKE:  It  is  "J",  I  believe. 
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1  THE  CHAIRMAN:   Would  you  prefer  to  offer  J  or 

2  offer  G? 

3  DELEGATE  HARDWICKE:   I  would  prefer  to  offer  J. 

4  THE  CHAIRMAN:    All  right,  the  pages  will  distri- 

5  bute  Amendment  J.   Amendment  J  will  be  Amendment  No.  7. 
5  The  Clerk  will  read  the  amendment. 

7  MR.  QUILLEN:   Amendment  No.  7  to  Committee 

8  Recommendation  EB-2  by  Delegate  Hardwicke. 

9  On  page  2  Section  .   Powers  and  Duties  of  the 

10  Attorney  General  in  line  7  after  the  word  "other"  insert 

H  the  word  "legal". 

12  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

23    Powers, 

I 

14  I  think,  in  view  of  the  fact  that  Delegate 

,c    Gallagher  had  sent  in  an  amendment  and  is  not  here  now  that 

we  should  not  act  on  the  current  amendment  without  an 
■*„        opportunity  to  consider  his.   In  view  of  the  lateness  of  the 

hour,  I  think  we  will  do  better  to  recess  for  lunch. 
ig  DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 

Committee  of  the  Whole  rise  and  report  that  it  has  not  yet 

concluded  its  consideration  of  Committee  Recommendation 
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No.  EB-2. 


THE  CHAIRMAN:   Second? 


(The  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor  signify  by.  saying 
"  aye";  contrary,  "no",   The  "ayes"  have  it.   It  is  so 
ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  1:25  p.m.,  the  Committee  of  the 
Whole  rose,  and  the  Convention  reconvened.) 

THE  PRESIDENT:    The  Convention  will  please 
come  to  order. 

On  behalf  of  the  Committee  of  the  Whole,  the 
Chair  reports  the  Committee  of  the  Whole  has  had  under 
consideration  Committee  Recommendation  EB-2,  and  it  still 
has  it  under  consideration  and  desires  leave  to  sit  again. 

Are  there  any  announcements  necessary  to  be  made 
by  the  Committee  Chairmen  before  lunch? 

Delegate  Mudd. 

DELEGATE  MUDD:    Mr.  President,  may  I  announce 
at  this  time  that  there  will  be  a  meeting  of  the  full 
Committee  of  the  Judicial  Branch  in  our  room  on 
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Monday  at  12  o'clock,  the  full  Committee  on  the  Judiciary- 
Branch  at  noon,  Monday. 

THE  PRESIDENT:  Are  there  any  other  announce- 
ments? 

Delegate  Frank  Robey. 

DELEGATE  RQBEY:    I  rise  to  a  point  of  personal 
privilege. 

I  would  like  the  Convention  to  greet  the  Robey 
clan  from  Baltimore,  my  wife  Joanne,  my  oldest  son  Frank, 
my  youngest  son  Andrew,  my  mother  Mrs.  Elizabeth,  my 
father,  Clerk  of  Baltimore  City  since  1934.   I  am  very 
pround  of  all  of  them. 

THE  PRESIDENT:  Are  there  any  other  announce- 
ments? 

Delegate  Kathleen  Robie. 

DELEGATE  ROBIE:    Could  I  rise  to  a  point  of 
personal  privilege? 

I  would  also  like  to  greet  the  Robey  family  in 
the  gallery  even  though  they  haven't  learned  how  to  snell 
their  name  yet.   (Applause). 

THE  PRESIDENT:    Are  there  any  other  announcements 
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Delegate  Powers? 

DELEGATE  POWERS:   Mr.  President,  I  move  we 
recess  until  three  o'clock. 

THE  PRESIDENT:    Second?   All  in  favor  signify 
by  saying  Aye;  contrary,  No. 

The  Ayes  have  it. 

Those  who  were  not  present  at  roll  call  this 
morning  may  indicate  their  presence  now  by  the  supplemental 
roll  call. 

(Whereupon,  at  1:27  p.m.,  the  Convention 
adjourned,  to  reconvene  at  3:00  p.m.,  the  same  day.) 
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AFTERNOON  SESSION 

December  9,  1967  -  3:00  p.m. 

THE  PRESIDENT:   The  Sergeant  at  Arms  will 
clear  the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

(Whereupon,  there  was  a  roll  call.) 

THE  PRESIDENT:   Has  every  delegate  answered 
the  roll  call? 

The  Clerk  will  record  the  roll  call. 

The  Chair  recognizes  Delegate  Ritter. 

DELEGATE  RITTER:   Mr.  President,  I  would  like  to 
speak  on  a  point  of  personal  privilege. 

THE  PRESIDENT:   State  the  privilege. 

DELEGATE  RITTER:   I  would  like  to  have  the  Con- 
vention delegates  and  the  President  extend  their  usual  warm  we|l 
come  to  my  family  who  are  very  near  and  dear  to  me  who  are 
seated  above  the  spaker's  platform;  it  is  my  wife,  Mrs. 
Ritter,  my  oldest  daughter,  Mrs.  Charlotte  L.  Gregg  and  her 
lusband  from  Hyattsville  and  my  youngest  daughter, 
^Irs.  Barbara  Olson  from  Rockville,  Maryland,  and  last  but  far 
jnost  important,  my  granddaughter,  seven  year  old  Michelle  Dawn 
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Olson  of  Rockville,  Maryland. 

THE  PRESIDENT:   Delighted  to  have  them.  (Applause) 

Delegate  J.  H.  Smith. 

DELEGATE  J.  H.  SMITH:  So  no  one  will  go 

unrecognized,  I  would  like  to  note  two  alleged  students  from 

Bullis  Prep  School  in  Silver  Spring,  my  son  and  his  friend, 

Chuck  Veirs. 

THE  PRESIDENT:   Any  other  announcements? 
DELEGATE  POWERS: 

I  move  that  the  Convention  resolve  itself  into 

the  Committee  of  the  Whole  for  the  purpose  of  considering 

general  orders  of  the  day. 

All  in  favor,  signify  by  saying  Aye;  contrary, 
No. 

The  ayes  have  it.   It  is  so  ordered. 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  3:10  p.m.,  the  Convention  resolved 
itself  into  the  Committee  of  the  Whole.) 

THE  CHAIRMAN:  The  Committee  of  the  Whole  will 
please  come  to  order. 

We  have  under  consideration  Committee  Recommenda- 
tion EB-2. 
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At  the  time  of  the  recess,  we  were  about  to 
consider  Amendment  7. 

Delegate  Hardwicke,  does  the  Chair  understand 
that  you  will  withdraw  Amendment  No.  7? 

DELEGATE  HARDWICKE:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Amendment  No.  7  has  been  withdrawn. 

Delegate  Gallagher,  does  the  Chair  understand 
that  you  will  not  offer  your  Amendment  G? 

DELEGATE  GALLAGHER:  That  is  correct,  Mr.  Chairman. 
I  would  like  in  the  interest  of  clarification  to  ask  just 
one  question  of  Chairman  Morgan,  if  1   might. 

THE  CHAIRMAN:   Delegate  Morgan,  do  you  take  the  flcjor 
to  yield  to  a  question? 

DELEGATE  MORGAN:   I  yield. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Chairman  Morgan,  is  it  my 
understanding  that  the  Committee's  intention  with  respect 
to  the  Attorney  General  Section  is  that  the  Attorney  General's 
position  shall  be  a  full-time  position  so  that  the  Attorney 

JGeneral  will  not,  while  he  holds  that  office,  practice  law 

i 

privately  or  be  connected  with  any  private  law  firm. 
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THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:  I  think  it  was  a  tacit  assumption 
of  what  would  take  place. 

DELEGATE  GALLAGHER:   Thank  you. 

THE  CHAIRMAN:   Delegate  Bamberger,  do  you  desire 
to  offer  your  Amendment  K? 

DELEGATE  BAMBERGER:   Yes,  I  do. 

THE  CHAIRMAN:   The  pages  will  please  distribute 
Amendment  K. 

This  will  be  Amendment  No.  8. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  8  to  Committee  Recom- 
mendation No.  EB-2  by  Delegate  Bamberger. 

On  page  2  Section    Powers  and  Duties  of  the 
Attorney  General  in  line  7  strike  out  the  words  "other 
matters"  and  insert  in  lieu  thereof  the  following  words: 
"his  responsibilities  as  chief  legal  officer  of  the  State." 

THE  CHAIRMAN:   The  amendment  is  offered  by 
Delegate  Bamberger;  is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been  seconded, 
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1  i  the  Chair  recognizes  Delegate  Bamberger  to  speak  to  the 

2  !  amendment. 
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DELEGATE  BAMBERGER:   May  I  have  permission  of  the 
committee  to  add  as  sponsors  of  the  amendment  Delegates 
Hardwicke  and  Gallagher  who  withdraw  their  amendments  which 
were  designed  to  accomplish  the  same  purpose. 

THE  CHAIRMAN:   Any  objection?  If  not,  the  names 
Hardwicke  and  Gallagher  will  be  added  as  sponsors. 

Delegate  Bamberger. 

DELEGATE  BAMBERGER:   The  purpose  of  this  amendment! 

i 
is  to  accomplish  what  the  committee  memorandum  says  is  their 

intention.   It  strikes  the  words "other  matters"  on  line 

7  of  page  2  of  the  Committee  Recommendation  and  substitutes 

the  definition,  "His  responsibilities  as  chief  legal  officer 

of  the  state." 

The  effect  of  this  amendment  is  that  the  General 

Assembly  by  law  may  prescribe  powers  and  duties  for  the 

Attorney  General.   First,  with  respect  to  civil  and  criminal 

cases  and  proceedings  and  then  secondly  with  respect  to 

his  responsibilities  as  chief  legal  officer  of  the  state. 

I  think  in  all  the  discussion  this  morning,  there  was 
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agreement  among  the  committee  that  the  Attorney  General  was 

to  be  the  lawyer,  for  the  Governor,  for  the  Legislative 

Branch  and  for  the  various  departments  and  agencies  of  the  State 

i 
and  that  it  was  not  the  intention  that  the  General  Assembly 

should  ever  be  able  to  empower  the  Attorney  General  to  run  an 
administrative  department  of  the  state.  That  is  the  function 
of  the  Executive  and  under  the  Govenror. 

Now,  we  have  that  peculiar  situation  in  Maryland 
now  with  respect  to  the  Securities  Department.   The  Legisla- 
ture created  a  department  which  would  register  and  license 
ij  people  who  would  deal  in  securities  in  the  state  and 
who  would  register  the  issuance  of  securities  in  the  State. 
That  is  an  administrative  department,  like  the  Bank  Commissiorjier , 
the  Insurance  Commissioner,  the  Small  Loan  Commissioner, 
and  it  ought  not  to  be  a  respnsibility  of  or  an  administra- 
tive department  run  by  the  officer  of  the  State  who  is  the 
lawyer  for  the  State.   He  should  be  the  lawyer  for  that 
department  and  not  the  administrator  of  that  department. 

This  amendment  only  makes  it  clear  that  those 

Ij 

ij  functions,  those  powers  and  duties  that  the  General  Assembly 

!l 

jis  free  to  give  to  the  Attorney  General  are  lawyer's  jobs. 
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They  may  not  make  him  the  Bank  Commissioner  or  the  Insurance 
Commissioner  or  the  Administrator  of  any  law.   He  wi.ll 
be  the  lawyer  for  the  person  who  administers  the  law. 
It  is  designed  to  accomplish  the  same  purpose  that  was 
accomplished  by  defining  matters  as  legal  matters  and  the 
problem  is  that  we  ran  into  the  question  of:  Do  you  mean 
legal  in  the  sense  of  lawful,  and  it  was  said  what  we  meant 
by  "legal"  was  lawyer's  work.   The  committee  in  its  Memorandum 
EB-2  says  on  lines  31  to  35  on  page  2:   The  committee  feels 
that  the  proper  role  of  the  Attorney  General  is  as  a  lawyer 
and  not  as  an  administrator  of  executive  programs.   It 
therefore  chose  to  define  his  office  in  these  terms:   It  defines 
the  office  by  saying  chief  legal  officer.  This  amendment 
says  those  things  that  the  General  Assembly  can  tell  him  to 
do  are  the  jobs  of  the  chief  legal  officer. 

At  one  point  in  the  colloquy  this  morning  it  was 
suggested  that  this  might  give  rise  to  litigation  if 
the  Attorney  General  did  something,  someone  affected  by 
that  could  argue  that  what  he  did  was  administrative  and  not 
lawyer  work.   Well,  it  will  give  rise  to  the  same  litigation 
if  it  carries  out  the  intent. 
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1  j|  If  we  intend  that  the  Attorney  General  shall  be  a  lawyer  and 

2  i  an  administrator,  I  suggest  that  by  adopting  this  amendment 

3  j  we  say  that  very  clearly  in  the  Constitution  and  thus  limit 

4  j  the  power  of  the  General  Assembly  to  ever  do  what  we  do  not 

5  j  intend  it  to  do,  that  is,  to  make  the  Attorney  General  an 

6  executive  officer,  rather  than  a  lawyer  for  the  Executive 

7  ]  Department. 

8  I  urge  you  to  support  the  amendment. 

9  THE  CHAIRMAN:   Are  there  any  questions  of  the 

10  sponsor  of  the  amendment? 

11  Delegate  Sybert. 

12  DELEGATE  SYBERT:   Mr.  Chairman,  will  the  sponsor 

13  j  yield  to  a  question? 

14  THE  CHAIRMAN:   State  the  question. 

i 

15  DELEGATE  SYBERT:  This  language  will  be 

lg   considerably  more  restrictive  than  the  other  language  with 

i 

T7  jj  respect  to  other  matters.  Wouldn't  your  amendment  restrict 

1Q  J  the  right  of  the  Legislature  to  permit  or  to  require  the 
i 

19  ;  Attorney  General  to  handle  a  criminal  case  in  which  the 

20  !i  State's  Attorney  was  the  defendant,  because  that,  it  would 


ftot 


21 


seem  to  me  would  be  pertaining  somewhat  to  a  job  of  the 
State's  Attorney.  
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Would  your  amendment  restrict  the  Legislature 
in  that  matter? 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   No,  it  would  not,  because 
the  language  that  immediately  preceeds  this  on  the  blue 
paper,  the  committee  recommendation,  gives  the  General 
assembly  the  right  to  prescribe  by  law  the  powers  and  duties 
of  the  Attorney  General  with  respect  to  civil  or  criminal 
cases  or  proceedings.   An  example  which  you  cite  of  a 
criminal  case  where  the  Attorney  General  was  the  defendant, 
under  that  section  the  General  Assembly  could  empower  the 
Attorney  General  to  prosecute. 

DELEGATE  SYBERG:   It  is  not  your  purpose  by 
this  amendment  to  restrict  the  power  of  the  legislature. 

DELEGATE  BAMBERGER:  No,  it  is  not  intended  to 
restrict  the  full  power  of  the  General  Assembly  to  give  the 
Attorney  General  full  authority  in  a  civil  or  criminal 


case. 


THE  CHAIRMAN:   Any  other  question  of  the  sponsors 


of  the  amendment? 


Delegate  Mason? 
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DELEGATE  MASON:   Delegate  Bamberger,  would  your 
amendment  restrict  the  powers  of  the  Attorney  General 
in  investigations? 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   No,  Delegate  Mason,  I 
take  it  that  by  investigations  you  would  mean  investiga- 
tions to  ascertain  whether  or  not  there  was  compliance  with 
laws  of  the  state  or  administrative  regulation  of  agencies  o|f 
the  state  and  certainly  that  is  the  function  of  a  lawyer  and 
the  function  of  a  chief  legal  officer  of  the  state. 

THE  CHAIRMAN:   Delegate  Mason,  any  further 


question? 


DELEGATE  MASON:  Would  this  amendment  restrict 


the  legislature  from  prescribing  duties  to  the  Attorney 
General  to  coordinate  and  correlate  the  functions  and  powers 
and  duties  of  the  State's  Attorneys? 

THE  CHAIRMAN:  Delegate  Bamberger. 

DELEGATE  BAMBERGER:   No,  sir,  because  I  think 
that  a  chief  —  one  of  the  functions  of  a  chief  legal 
officer  is  to  --  to  use  your  word--  coordinate  and 
supervise  the  legal  business  of  the  state  and  part  of  that 
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legal  business  is  the  work  of  the  prosecutor. 

THE  CHAIRMAN:  Any  further  question,  Delegate 
Mason? 

Delegate  Bennett? 

DELEGATE  BENNETT:   May  I  ask  a  question?   Could, 
under  this  amendment,  the  Attorney  General  serve  or  could 
the  Governor  appoint  him  ex-officio  to  serve  on  a  study 
commission  or  on  a  board  of  regents  or  governing  the  advisory 
commission? 

THE  CHAIRMAN:  Delegate  Bamberger. 

DELEGATE  BAMBERGER:   I  think  you  asked  three 
different  questions. 

I  would  think  if  he  desired  to  appoint  the 
Attorney  General  to  a  study  commission  this  would  not  prohibit 
that  because  the  Study  Commission  would  be  merely  an 
advisory  body  and  it  would  not  be  exercising  any  part  of 
the  executive  function  of  the  state.   I  think  it  would 
prohibit  the  Governor  from  appointing  the  Attorney  General 
as  a. voting  member,  a  policy  making  member  of  such  a  body 
as  the  board  of  regents  or  any  other  administrative  agency 
and  that  is  part  of  its  attention.   It  certainly  would 
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not  prohibit  the  Attorney  General  from  acting  as  a  legal 


adviser  or  counsellor  for  such  an  administrative  agency  but 
I  do  not  believe  that  a  lawyer  for  an  agency  ought  to  be  also 
one  of  the  policy  makers  of  the  agency. 

THE  CHAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:  What  we  want  to  do,  do  we  not,  i 
to  get  a  man  of  high  caliber  and  a  person  of  broad  experience 
and  a  person  looking  forward  to  a  broad  scope  of  duties 
in  this  office  and  I  am  afraid  that  this  would  restrict  it 
and  that  we  won't  get  the  kind  of  man  that  we  need  for  the 
Attorney  General,   if  we  limit  ti  to  being  a  desk  lawyer. 

DELEGATE  BAMBERGER:   I  do  not  think  he  is  a  desk 
lawyer  at  all.   He  is  a  lawyer  for  the  corporation  but  he 
i  s  not  one  of  the  directors  of  the  corporation  and  those  are 
different  functions. 

THE  CHAIRMAN:   Any  other  questions  of  the  sponsors 

Delegate  Henderson? 

DELEGATE  HENDERSON:   Just  one  question;   I  take 
it  from  what  you  have  said  that  this  would  not  prevent  the 
Governor  from  appointing  the  Attorney  General  as  the  head 
of  a  Commission  such  as  I  had  the  honor  of  serving  on  to 
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investigate  the  Police  Department  of  Baltimore  City. 
Actually,  the  Police  Department  was  one  of  his  clients  but 
he  was  the  Chairman  of  the  Commission  instituting  that. 

Would  this  prevent  that,  do  you  think? 

THE  CHAIRMAN:  Delegate  Bamberger. 

DELEGATE  BAMBERGER:   I  do  not  think  it  would 
prevent  it  because  it  is  a  commission  which  acts  in  a 
fact-finding  way,  an  investigatory  way  and  an  advisory  way 
and  I  must  say  I  am  delighted  to  have  an  opportunity  on  the 
same  cay  to  agree  with  Judge  Henderson. 

THE  CHAIRMAN:  Any  other  questions? 

Delegate  Case? 

DELEGATE  CASE:   Delegate  Bamberger,  does  this 
permit  the  General  Assembly  statutorily  to  define  the 
responsibilities  of  the  chief  legal  officer? 

For  example,  suppose  the  statute  started  out, 
"It  is  hereby  declared  to  be  the  responsibility  of  the 
chief  legal  officer  of  the  state  to  administer  the  blut  sky 
laws.   See  the  point  I  am  driving  at? 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:  No,  it  is  certainly  not  the 
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intention  to  permit  the  General  Assembly  to  enlarge 
its  power  to  prescribe  duties  by  defining  the  limits  of  those 
duties  and  it  seems  to  me  that  that  is  covered  by,  first  of  all 
the  first  sentence  says,  "He  shall  be  the  chief  legal  officer 
of  the  state." 

The  committee  report  makes  it  clear  what  they 
mean  by  that  and  I  find  nothing  in  the  language  to  suggest 
that  they  can  redefine  that  or  even  define  it. 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:  The  Constitutional  provision  before 
us  no  where  defines  responsibiliteis  as  I  understand  it 
and  I  am  suggesting  to  you  that  the  legislative  declaration 
that  such  and  such  are  his  responsibilities,  wouldn't  that 
be  binding  on  the  courts  who  would  say  nay? 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   I  do  not  see  how  the  General 
Assembly  aould  say  that  a  function  which  is  not  a  function 
of  a  lawyer  for  the  state,  is  part  of  the  responsibility 
of  the  chief  legal  officer.  What  we  have  said  is  that  he 
is  the  lawyer  for  the  state  and  they  may  not  change  him 
into  something  else. 
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I  don't  know  any  way  to  clear  this  up,  except  to 
make  it  perfectly  clear  that  the  intent  of  the  amendment  is 
to  prescribe  the  role  of  the  General  Assembly  as  one  in 
which  they  may  only  give  the  Attorney  General  jobs  which 
are  lawyer  jobs  and  may  not  make  him  be  something  other 
than  a  lawyer. 

THE  CHAIRMAN:   Delegate  Case? 

DELEGATE  CASE:  So  that  if  the  General  Assembly  in 
implementing  theconsumer  protection  provision  which  we  have 
already  adopted  should  say  in  its  enabling  act,  "It  shall 
be  and  it  is  hereby  defined  to  be  the  responsibilities 
a  nd  duties  of  the  Attorney  General  to  administer  the  following 
laws  which  are  enacted  to  protect  the  consumer ,"  you  would 
think  that  that  would  be  an  unconstitutional  delegation  of 
power  to  the  Attorney  General. 

THE  CHAIRMAN:   Delegate  Bamberger. 

DELEGATE  BAMBERGER:   Yes,  because  of  your  use 
of  the  word  "administer."  All  they  could  say  si  that  it  is 
his  function  to  advise  that  Department,  it  is  his 
function  to  enforce  those  laws,  but  not  to  administer. 


THE  CHAIRMAN:  Your  time  has  expired  to  answer 


questions 
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The  Chair  recognizes  Delegate  Morgan. 

DELEGATE  MORGAN:  Mr.  Chairman,  I  have  difficulty 
in  knowing  just  what  this  language  means. 

Could  the  Attorney  General,  for  example,  be  given 
authority  to  investigate  the  ethical  conduct  of  somebody  who 
held  public  office? 

THE  CHAIRMAN:   Delegate  Morgan,  the  Chair  cannot 
hear  you.   Hold  the  microphone  very  close  to  your  mouth, 
please. 

DELEGATE  MORGAN:  Could  the  Attorney  General,  for 
example,  be  given  authority  to  investigate  the  ethical 
conduct  of  some  public  official  where  there  is  no  question 
of  law  involved  at  all?   I  just  don't  know.  I  really  don't 
know  what  the  Attorney  General's  responsibilities  as  chief 
legal  officer  of  the  state  are,  unless  you  go  back  and  — 
he  shall  represent  the  state  in  all  civil  cases  and 
represent  the  state  — 

THE  CHAIRMAN:   Delegate  Morgan,  may  the  Chair  cut 
across?   I  understood  Delegate  Bamberger  to  say  in 
response  to  several  questions  asked  previously  that  he  was 
using  the  phrase  chief  legal  officer  in  the  same  sense  in 


a 
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which  the  committee  uses  it  in  the  first  sentence  and 
that  its  meaning  was  as  there  stated  as  amplified  in  the 
report  of  the  committee  and,  secondly,   I  understood  him 
to  say  in  response  to  questions  that  he  did  not  concede 
that  it  would  not  or  could  not  be  the  responsibility  of  a 
chief  legal  officer  to  make  almost  any  kind  of  factual 
investigation . 

Did  the  Chair  correctly  understand  you,  Delegate 
Bamberger? 

DELEGATE  BAMBERGER:   Yes. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   What  I  am  tyring  to  say,  Mr. 
Chairman,  is  that  I  think  that  language  of  this  sort 
will  just  result  in  litigation,  as  to  what  the  language 
means,  if  the  General  Assembly  investigates  some  function 
in  the  Attorney  General,  why  then  somebody  is  going  to 
contend  that  that  is  not  one  of  his  responsibilities  as  chief 
legal  officer  of  the  state. 

I  really  think  it  better  to  leave  it  the  way  it 
is  in  the  committee  recommendation  and  rely  on  the  legislatur 
to  exercise  restraint  in  the  non-legal  functions  that  it 
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gives  to  the  Attorney  General. 

THE  CHAIRMAN:  Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment? 

Delegate  Byrnes. 

DELEGATE  BYRNES:   Yes,  Mr.  Chairman,  I  would  like 
to  suggest  to  the  committee  that  I  am  just  at  a  complete 
loss  to  understand  why  the  Committee  Chairman  is  unwilling 
to  accept  this  language.   It  seems  to  me,  or  at  least 
since  10:00  o'clock  this  morning,  the  debate  has  ranged 
around  only  one  question  and  that  is  not  whether  or  not  we 
should  have  the  state  legal  officer  elected,  but  whether 
or  not  the   Attorney  General   should  be  the  chief  legal 
officer.  We  thought  if  we  could  see  clearly  that  we  had  an 
elected  attorney  general  who  would  be  appointed  as  a  lawyer 
f  or  the  state,  it  would  be  a  perfectly  satisfactory  arrange- 
ment, but  every  attempt  that  has  been  made  all  morning 
to  clearly  state  in  the  language  what  is  clearly  stated 
by  the  majority  recommendation, has  been  met  with  frustration. 
I  think  this  is  finally  the  amendment  which  should  bring 
us  all  together  and  clearly  state  the  majority  and  minority 
and  everyone  else's  opinion  that  the  legal  officer  of  the 
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1  state  should  clearly  be  nothing  more  than  the  legal  officer 

2  of  the  state. 

i 

3  Thank  you. 

4  THE  CHAIRMAN:   Delegate  Rybczynski. 

5  DELEGATE  RYBCZYNSKI.   If  everyone  will  take 

6  their  blue  page  and  read  with  me  on  page  2 ,  starting  at 

7  line  4,  this  is  what  the  Bamberger  amendment  will  do. 

8  It  will  say,  "and  shall  have  such  other  powers  and  duties 

9  with  respect  to  civil  and  criminal  cases  or  proceedings 

10  and  with  respect  to  his  responsibilities  as  chief  legal 

11  officer  of  this  state  as  may  be  prescribed  by  law." 

12  This  is  the  exact  same  thing  that  was  tried  by 

13  Delegate  Gallagher  this  morning.   It  amounts  to  exactly 

14  the  same  thing. 

15  If  it  gets  any  more  than  the  38  or  39  votes  that 
15  Delegate  Gallagher  got  this  morning,  I  will  be  surprised. 
17             THE  CHAIRMAN:   Any  other  delegate  desire  to 

1Q  speak  in  favor  of  the  amendment? 

19  j  DELEGATE  BAMBERGER:   I  have  to  respond  to 

20  |  Delegate  Rybczynski  to  say  that   is  absolutely  not 

21  !  what  it  does.   The  amendment  which  was  sponsored  by  Delegate 
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Gallagher  and  others  this  morning  which  I  understand 
is  Amendment  No.  1  struck  from  this  provision  all  of 
the  explicit  powers  of  the  Attorney  General  and  said  he 
shall  have  only  those  powers  which  the  General  Assembly 
prescribes  for  him.   This  does  not  do  that.   This  does 
not  delete  from  the  blue  sheet  any  of  the  explicit  powers 
prescribed  for  the  Attorney  General  and  merely  says  those 
powers  which  the  General  Assembly  may  investigate  in  the  Atti 
ney  General  are  powers  as  a  lawyer,  not  as  a  member  of  the 
Executive  Branch,  not  as  an  administrative. 

I  would  hope  that  Delegate  Rybczynski  would  look 
at  Amendment  No.  1. 

THE  CHAIRMAN:   Any  other  discussion? 

Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  8.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment. 
A  vote  No  is  a  vote  against.   Cast  your  votes. 

Have  all  delegates  voted? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 
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There  having  been  60  votes  in  the  affirmative 
and  5  8  in  the  negative,  the  motion  is  carried  and  the 
amendment  is  adopted. 

Delegate  Gilchrist,  do  you  desire  to  offer  your 
amendment? 

DELEGATE  GILCHRIST:   I  do. 

THE  CHAIRMAN:   The  pages  will  please  distribute 
Amendment  L. 

This  will  be  Amendment  No.  9. 

For  what  purpose  does  Delegate  Jett  rise? 

DELEGATE  JETT:   Mr.  President,  I  rise  on  a  point 
of  personal  privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  JETT:   First,  I  want  to  assure  the 
Convention  that  I  do  not  want  to  speak  any  further  on  the 
matter  of  the  Attorney  General,  but  I  wish  to  point  out 
to  my  many  friends  --  I  underscore  the  "many"  --  the 
presence  in  the  gallary  of  my  wife  --  by  gosh,  she  has 
ducked  again  —  my  daughter,  Mrs.  Tyson  Janney, 
my  granddaughter,  Joyce  Saville  Janney, and  my  grandson  , 
R.  Samuel  Jett  III.   I  hope  you  will  give  them  a  warm 
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welcome.  (Applause) 

THE  CHAIRMAN.  The  Clerk  will  read  Amendment 
No.  9. 

MR.  QUILLEN:   Amendment  No.  9  to  Committee 
Recommendation  No.  EB-2  by  Delegate  Gilchrist;  on  page 
1  Section  Attorney  General,  in  lines  11  and  12  strike  out  the 
words  "a  member  of  the  Bar  of"  and  insert  in  lieu  thereof 
the  following  words: 

"have  been  authorized  to  practice  law  in". 

THE  CHAIRMAN:  The  amendment  has  been  offered  by 
Delegate  Gilchrist. 

Is  there  a  second? 

DELEGATE  GILL:   Second. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Gilchrist  to  speak  to  the  amendment. 

DELEGATE  GILCHRIST:   Mr.  Chairman,  this  amendment 
is   a  very  simple  change  in  language,  no  change  whatever 
in  meaning. 

It  has  been  discussed  with  the  Chairman  of  the 
Committee  and  it  is  acceptable  to  the  Chairman.   It  has 
also  been  discussed  with  the  Chairman  of  the  Committee 
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1    on  Style  and  with  the  Chairman  of  the  Committee  on  the 

Judicial  Branch,  the  phrase  "member  of  the  Bar"  with  an 
3    upper  case  "B"  in  it  had  no  connotation  to  me  up  until 
*    the  last  week  except  that  of  a  person  who  was  authorized 

5  to  practice  law  in  the  State.   But  when  I  found  last  week 

6  that  at  least  two  members  of  this  Convention  were  under 
the  impression  that  this  meant  a  member  of  the  Maryland 
Bar  Association,  I  thought  perhaps  we  ought  to  revert 

?    to  the  language  which  is  in  the  present  Constitution  and 

10  use  "authorized  or  admitted  to  practice."  I  also  am  a 

11  little  concerned  about  the  possibility  htat  a  phrase  such 

12  as  that  which  is  in  use  might  open  the  Constitution  which  we 

13  are  proposing  to  some  misconstruction  by  some  ill-intentione£ 

14  opponents  of  the  Constitution. 

15  I,  last  week,  saw  a  sheet  which  was  circulated 

16  by  a  group  in  Baltimore  which  deliberately  misconstrued 

17  some  perfectly  innocent  language  and  I  think  this  might 

18  help  prevent  such  misconstruction  and  accordingly  I  would 

19  I   suggest  that  we  use  the  kind  of  language  which  was  in  the 

I 

20  I  Constitution  before. 

21  THE  CHAIRMAN:   Delegate  Morgan? 
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DELEGATE  MORGAN:   Mr.  Chairman,  I  have  no  objection 
to  this  amendment. 

THE  CHAIRMAN:   Any  discussion? 

Are  you  ready  for  the  question? 

Delegaet  Carson. 

DELEGATE  CARSON:   I  would  like  to  ask  a  question 
of  Delegate  Gilchrist. 

THE  CHAIRMAN:  Delegate  Gilchrist,  will  you  take 
the  floor  to  yield  to  a  question? 

DELEGATE  GILCHRIST:   Certainly. 

DELEGATE  CARSON:   By  this  amendment  you  certainly 
do  not  mean  to  imply  by  use  of  the  past  tense  that  a  person 
who  was  once  authorized  and  was  since  disbarred  could 
qualify.  You  mean  is  authorized,  is  admitted  at  the  time? 

THE  CHAIRMAN:   Delegate  Carson,  the  Chair 
calls  your  attention  to  the  language  of  Amendment  3  which 
would  be  the  phrase  immediately  preceding  the  one  to  be 
substituted  by  Amendment  9  and  I  take  it  that  Delegate 
Gilchrist  is  intending  to  tie  the  two  together,  is  that 
correct,  Delegate  Gilchrist? 

DELEGATE  GILCHRIST:   That  is  correct. 
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THE  CHAIRMAN:  As  the  sentence  would  read  with 
Amendment  3's  language  and  Amendment  9's  language,  it  would 
be,"To  be  eligible  for  election  as  Attorney  General,  a 
person  shall  have  been  a  qualified  voter  in  and  have  been 
authorized  to  practice  law  in  the  state  for  at  least  five 
years,"  and  so  forth. 

There  is  another  amendment  which  changed  a 
phrase  but  it  does  not  change  the  meaning. 

DELEGATE  CARSON:  To  make  it  abundantly  clear, 
you  do  intend  at  the  time  a  person  runs  or  becomes  Attorney 
General  that  he  is  then  admitted  to  practice  in  this  State? 

DELEGATE  GILCHRIST.  Yes. 

THE  CHAIRMAN:  I  think  the  question  goes  a  little 
further  than  even  you  originally  suggested,  Delegate  Carson, 
so  that  there  be  no  doubt  of  the  Committee  on  Style,  you 
mean  not  merely  the  question  of  being  disbarred,  but 
that  he  had  been  authorized  for  five  years  immediately 
preceding  or  do  you  mean  at  any  period? 

DELEGATE  CARSON:   Mr.  Chairman,  as  I  understand 
it,  the  intent  is  that  a  person  must  have  been  a  member 
of  the  Bar  which  means  the  same  as  having  been  authorized 
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five  years  and  also  at  the  time  of  his  appointment. 

THE  CHAIRMAN:   Delegate  Gilchrist,  is  that  the 
intention? 

DELEGATE  GILCHRIST.   That  is  the  intention. 

DELEGATE  CASE:  Would  we  understand  that  a  similar 
change  would  be  mads  by  the  Style  Committee  in  Section  5.13 
which  specifies  the  eligibility  rules  for  one  to  become 
a  judge?   This  says  "A  person  shall  have  been  a  citizen 
of  the  State  and  a  member  of  the  Bar,"  so  the  same  critique 
you  give  to  this  particular  section  is  equally  applicable 
there. 

THE  CHAIRMAN:   Delegate  Gilchrist. 

DELEGATE  GILCHRIST.  Yes,  Delegate  Case,  it 
has  already  been  discussed  with  Chairman  Mudd  of  the  Judicial 
Branch  and  the  same  kind  of  language  was  in  the  present 
Constitution  as  is  suggested  for  use  in  this  and  they  certainly 
ought  to  be  uniform. 

THE  CHAIRMAN:   Delegate  Deatrice  Miller. 

DELEGATE  MILLER:   Since  we  are  changing  this  language 
all  the  way  through  the  Constitution  to  use  the  phrase 
"have  been  authorized  to  practice  law"  instead  of  "a 


i 


(ourl  Hrportrrs 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  building 

Baltimore.  Maryland  21202 


539-6700 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8.6H_  i 


member  of  the  Bar,"  could  we  change  "citizen  of  the  State" 
to  read  "a  qualified  voter"  as  we  have  done  in  this 
section? 

THE  CHAIRMAN:  The  Chair  would  assume  not.   That 
would  be  a  substantive  change  so  the  Style  Committee 
could  not  do  it. 

Any  further  questions? 

Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  9.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  a  vote  against. 

Cast  your  vote. 

Have  all  delegates  voted? 

Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  113  votes  in  the  affirmative  and 
none  in  the  negative,  the  motion  is  carried  and  the 
amendment  is  adopted. 

The  Chair  is  not  advised  of  any  other  amendments  to 
Committee  Recommendation  EB-2.   Correction,  there  is  one, 
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The  pages  will  please  distribute  Amendment  M. 

This  will  be  Amendment  No.  10. 

The  Clerk  will  read  theamendment . 

MR.  QUILLEN:   Amendment  No.  10  to  Committee  Recom- 
mendation EB-2  by  Delegate  Chabot. 

"On  page  2  Section  Powers  and  Duties  of  the 

Attorney  General  in  line  12  after  the  period  add  the 
following  new  sentence: 

"'The  Attorney  General  shall  apoint  such 
number  of  deputies  or  assistants  as  the  General  Assembly 
may  prescribe  by  law. ' " 

THE  CHAIRMAN:   The  amendment  is  submitted  by 
Delegate  Chabot.  Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  is  seconded  by  Dele- 
gate Child.   The  Chair  recognizes  Delegate  Chabot  to 
speak  to  the  amendment. 

DELEGATE  CHABOT:   Mr.  Chairman,  although  I  think 
that  the  committee  compromises  by  giving  too  much  power  to 
the  Attorney  General,  I  am  afraid  this  is  one  power  which 
the  Attorney  General  has  in  the  present  Constitution 
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which  the  committee  left  out  and  which  may  turn  out  to 
be  a  vital  one.   As  I  read  the  section  before  us,  the 
General  Assembly  could,  if  it  wished  to,  remove  from  the 
Attorney  General  the  power  to  appoint  his  own  deputies  and 
assistants.  I  do  not  believe  that  was  the  committee's 
intention. 

It  could  cripple  the  operation  of  the  Attorney 
General's  office  if  the  Attorney  General  and  the  General 
Assembly  were  at  odds  and  I  have  spoken,  I  have  shown  this 
amendment  to  the  Chairman  of  the  committee  who  has  indicated 
to  me  that  he  does  not  see  any  objection  to  it  and  I  commend 
it  to  the  Committee  of  the  Whole. 

THE  CHAIRMAN:  Are  there  any  questions? 

The  Chair  would  like  to  inquire. 

Delegate  Chabot,  your  sentence  in  line  5  says, 
"The  Attorney  General  shall  apoint"  —  there  have  been 
occasions  in  the  past  and  I  dare  say  will  be  in  the  future 
when  for  one  reason  or  another  the  Attorney  General  may  have 
a  vacancy  in  assistance,  you  mean  that  the  Attorney 
General  would  have  to  appoint  a  certain  number  whether 


Court  Reporter* 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore.  Maryland  21202 


539-6760 


8642 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 

13 
14 
15 
16 
17 
18 

19  | 

J 
20 

21 


he  needed  them  or  not? 

DELEGATE  CHABOT:  No,  I  intended  that  it  shall  be 
"may  appoint. " 

THE  CHAIRMAN:  Would  you  modify  line  5  to  read 
"The  Attorney  General  may  appoint." 

THE  CHAIRMAN:   If  there  is  no  objection,  then 
the  amendment  will  read,  "The  Attorney  General  may  appoint 
such  number  of  deputies  or  assistants  as  the  General 
Assembly  may  prescribe  by  law. " 

DELEGATE  MORGAN:   Let  me  ask  Delegate  Chabot 
a  question,  if  I  may. 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   Yes,  sir. 

DELEGATE  MORGAN:  Is  there  anything  in  this 
amendment  which  would  preclude  the  General  Assembly  if  it  felt 
desirable  sometime  in  the  future  from  putting  the  Attorney 
General  assistants  under  a  merit  system? 

THE  CHAIRMAN:  Delegate  Chabot. 

DELEGATE  CHABOT:  The  only  matter  along  that  line 
in  which  I  would  concede  that  this  might  create  some 
interference  with  the  power  of  the  General  Assembly's 
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power  to  create  a  merit  system  plan  for  people  who  are 
appointed,  already  appointed. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:  That  is  all  I  want. 

5  I  have  no  objection  to  the  amendment. 

6  THE  CHAIRMAN:  The  Chair  has  a  further  question. 

7  Is  it  intended  that  the  amendment  in  any  way  limit 

8  the  power  of  the  Attorney  General  to  remove  an  assistant 

9  appointed  by  him  or  to  in  any  other  way  fix  the  term  of 

10  the  deputies  or  assistants. 

11  DELEGATE  CHABOT:   It  is  not  intended  and  I  don't 

i 

12  I   see  that   this  could  limit  such  power.   This  does  not  go 

13  to  that  power  at  all. 

14  THE  CHAIRMAN:  My  question  is  not  directed  to  a 

15  provision  of  law  if  there  is  any,  but  if  there  is  no 
15  provision  in  the  law  except  a  budgetary  provision  for 
17  assistants,  would  you  intend  that  this  provision  would 
10  in  any  way  affect  the  power  of  the  Attorney  General  to  re- 
19  move  an  assistant  appointed  by  him? 

2Q  DELEGATE  CHABOT:  No,  sir,  this  only  goes  to 

i 
ii 

21    make  sure  he  has  the  power  to  make  the  appointment  and 
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does  not  discuss  at  all  the  power  of  withdrawing  the 
appointment  or  removing  the  person  appointed. 

THE  CHAIRMAN:   Delegate  Gleason. 

DELEGATE  GLEASON:  Mr.  Chairman,  I  just  don't 
understand  that  last  answer. 

I  wonder  if  I  could  ask  the  sponsor  again:  If 
the  Attorney  General  may  appoint  such  assistants  as 
prescribed  by  law,  does  he  also  have  the  power  to  remove 
such  assistants  without  any  reference  to  the  law? 

THE  CHAIRMAN:  Delegate  Chabot? 

DELEGATE  CHABOT:   In  order  to  answer  that, 
Delegate  Gleason,  with  certainty,  I  would  have  to  know 
exactly  the  way  in  which  this  provision  in  the  same  word 
has  been  interpreted  in  the  present  Constitution. 

My  primary  purpose  here  was  to  insure  that  he  had 
the  power  to  make  his  appointments  as  he  now  has  in  the 
present  Constitution. 

I  was  not  intending  to  give  him  greater  power, 

merely  to  preserve  the  present  power  that  the  Constitution 
already  gives  him. 

THE  CHAIRMAN:  Delegate  Gleason. 
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DELEGATE  GLEASON :  May  I  suggest  to  the  sponsor 
a  little  research  before  these  amendments  are  proposed 
might  be  in  order  because  if  he  has  the  power  to  remove 
such  assistants  then  you  have  effectively  removed  the  power 
from  the  General  Assembly,  the  power  to  put  such  assistants 
under  the  merit  system. 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:  If  that  is  the  consequence 
of  this  language,  because  that  is  the  power  he  now  has,  then 
I  would  wish  him  to  continue  to  have  that  power.   I  think 
that  we  have  seen  just  recently  the  potential  consequences 
in  the  case  of  one  administrative  agency  in  the  county 
of  the  General  Assembly's  power  to  shift  around  as  partisan 
politics  dictates,  the  power  of  appointment  of  members 
of  a  particular  office  and  the  objective  of  this  was  to 
retain  the  same  independence   that  the  Attorney  General 
now  has  with  regard  to  the  matter  of  deputies  and 
assistants . 

THE  CHAIRMAN:  Delegate  Gleason. 

DELEGATE  GLEASON:  May  I  suggest  as  my  last 
question  or  comment  to  the  sponsor  that  you  are  --  that 
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*  that  if  that  is  the  present  power  and  you  are  intending 

2   that  that  power  be  continued,  you  are  giving  a  power  to 

i 
_  ! 
a   the  Attorney  General  that  even  the  Governor  does  not  have 

*  because  his  employees  would  be  under  the  merit  system,  except 

■ 

5  |  heads  of  the  departments. 

- 

6  I  might  suggest  that  the  Chairman  of  the  committee 

7  |  might  consult  with  his  committee  as  to  whether  they  intend 

8  I  to  foreclose  these  people  from  being  under  the  merit  system. 

9  THE  CHAIRMAN:   Delegate  Marion. 

10  DELEGATE  MARION:   Delegate  Chabot ,  in  view  of 

11  j!  the  fact  that  we  have  already  considered  --  Delegate  Chabot, 

12  I  am  thinking  back  over  what  we  have  done  and  we  have 


13 


provided  for  clerks  of  the  Court  without  spelling  out  that 


14  j!  they  have  authority  to  appoint  deputees  and  we  have  provided 

15  |  for  a  comptroller  without  provision  in  the  Constitution  that 
15  I  he  have  a  right  to  appoint  deputees  or  assistants.  We 

17  'provided  for  state's  attorneys  without  any  Constitutional 

18  'I  provision  that  they  have  authority  to  appoint  deputies 

ig  lor  assistants,  and  we  have  been  told  this  morning  that  the 

20  |  Governor  has  authority  to  appoint  general  counsel  without 

21  aspecific  provision  in  the  Constitution  and  such  other  staff 
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persons  as  he  desires. 

Why  do  you  suggest  that  there  is  a  need  for 
a  constitutional  provision  giving  that  authority  to  the 
Attorney  General  and  making  an  exception  for  him  contrasted  with 
al  these  other  constitutional  officials? 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   I  believe  every  one  of  the 
Constitutional  officials  that  you  have  described  has  been 
treated  differently  in  some  major  manner  by  this  Convention. 
With  regard  to  the  clerks  of  the  court,  the  purpose  of  our 
decisions  earlier  was  that  the  judge,  the  relevant  judge 
in  each  particular  case  have  power  over  the  clerk,  and  I 
assume  that  he  would  have  power  over  the  clerk's  appointees 
to  the  extent  that  the  legislature  takes  it  away,  but  in  any 
event,  I  do  not  think  this  Convention  envisioned  any  great 
likelihood  of  political  controversy  between  that  appointing 
judge  and  the  General  Assembly  itself.   With  reaard  to  the 
!  various  other  officials  that  you  mentioned,  the  Comptroller 
conceivably  apart  from  his  secretaries  could  perform  all 
the  functions  we  have  given  him  by  himself  without  any 
professional  assistance. 
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1  I  suqgest  that  the  remaining  officers  are  not 

of  such  a  stature.  I  would  have  wished  to  see  a  different 
sort  of  attorney  general  set  forth  in  the  Constitution  if 
any  was  to  be  set  forth,  but  the  Convention  having  decided 
that  we  are  going  to  have  an  independent  officer  and  having 
decided  that  this  officer  was  of  such  stature  that  it  may 
well  be  that  he  would  be  from  time  to  time  in  conflict  with 
the  Governor  and/or  the  General  Assembly,  I  think  it  is 
important  in  this  case,  althouqh  not  in  the  other  cases  that 
|!  this  officer  be  given  a  certain  number  of  assistants  to 
enable  him  to  perform  his  functions  without  the  substantial 
possibility  that  the  General  Assembly  will  be  able  to  have 
'control  over  those  assistants. 

THE  CHAIRMAN:   Delegate  Marion? 

i 

DELEGATE  MARION:   Since  under  the  lanauage  of  your 

i 

|  amendment  the  General  Assembly  could  prescribe  either  no 

deputies  or  no  assistants  or  hundreds  and  hundreds  of 
i them,  wouldn't  we  be  perfectly  safe  in  leaving  it  out  of 
! the  Constitution  and  letting  the  General  Assembly  deal 
with  it  entirely  apart  from  the  Constitution? 
THE  CHAIRMAN:   Delegate  Chabot . 
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DELEGATE  CHABOT :   The  statement  of  facts  that 
you  have  made  with  regard  to  the  powers  given  to  the  General 
Assemblies  is,  I  believe,  a  correct  one. 

I  believe  it  is  just  as   correct  under  the  present 
Constitution  with  this  power  stated.   I  believe  that  there 
is  little  doubt  that  the  General  Assembly  will  provide 
enough  people  to  handle  the  functions  of  the  Attorney  General ' s 
office.  The  question  is  whether  or  not  those  functions  are  go- 
ing to  be  performed  by  a  group  of  people  who  are   under 
the  control  of  the  Attorney  General  or  whether  those  function^ 
are  to  be  performed  by  a  group  of  people  whom  the  General 
Assembly  can  put  under  its  own  control  or  under  the  control 
of  the  Governor  if  the  Governor  and  Attorney  General  are 
at  odds  and  the  General  Assembly  sides  with  the  Governor. 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:  Mr.  Chairman,  will  Delegate 
Chabot  yield  to  a  question? 

THE  CHAIRMAN:  Delegate  Chabot,  will  you  yield? 

DELEGATE  CHABOT:   Yes,  sir. 

DELEGATE  SYBERT:   You  are  aware,  of  course, 
that  the  present  constitution  in  Section  3,  Article  V, 
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provides  that  the  Attorney  General  shall  appoint  such  number 
of  deputies  or  assistants  as  the  General  Assembly  may 
from  time  to  time  by  law  prescribe;  you  know  that,  I 
believe. 

DELEGATE  CHABOT:   Yes,  sir. 

DELEGATE  SYBERT:   Were  you  aware  of  the  fact 
that  in  prescribing  a  deputy  and  assistants,  the  Legislature 
provided  for  that  and  provided  that  they  shall  serve  at 
the  discretion  of  the  Attorney  General? 

DELEGATE  CHABCT:  I  was  not  aware  but  I  assumed 
that  was  thecase. 

DELEGATE  SYBERT:   I  will  ask  you  if  you  are 
aware  of  the  fact  that  all  or  virtually  all  of  the  states 
have  the  same  provision  because  of  the  highly  professional 
character  of  the  duties  of  the  assistants  and  deputies, 
are  you  aware  that  almost  all  the  states  have  that 
provision? 

DELEGATE  CHABOT:  I  was  not  aware  of  that   I  hoped 
that  was  the  case.  I  felt  that  it  was  necessary  here. 

DELEGATE  SYBERT:    Were  you  aware  because  of 
those  facts  that  they  are  not  anywhere  covered  under  the  merit 
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system,  at  least  not  in  all  of  its  aspects  for  legal 
employees . 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:  Would  it  not  as  a  matter  of  fact,  be 
intolerable  if  an  Attorney  General  appointed  a  man  as  an 
assistant  that  he  thought  was  incompetent? 

THE  CHAIRMAN:   May  I  remind  you  this  period  is  for 
asking  questions  and  not  debate. 

DELEGATE  SYBERT:   I  understand. 

THE  CHAIRMAN:   I  know  you  understand,  but  your  questions 
are  taking  the  character  of  debate. 

DELEGATE  SYBERT:   I  will  desist. 

DEELGATE  MASON:  Even  if  the  legislature  would  prescribe 
by  law  that  the  assistants  be  under  the  merit  system,  under  your 
amendment,  the  Attorney  General  under  the  rales  prescribed  by 
the  merit  system  would  have  that  right  to  a  point.   Is  that 
what  you  intend  doing? 

DELEGATE  SYBERT:  Yes,  sir. 

THE  CHAIRMAN:   Any  further  questions  or  discussioi? 

Delegate  Morgan? 

DELEGATE  MORGAN:   Mr.  Chairman,  as  a  result  of  the 


Court  RrporUri 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8652 


discussion  about  this  amendment,  I  am  kind  of  confused  as 
to  what  the  effect  of  it  is. 

The  General  Assembly  would  have  full  powers  to 
authorize  the  Attorney  General  to  appoint  such  number  of 
deputies  and  assistants  as  seem  to  be  needed. 

I  think  this  amendment  is  wholly  unnecessary  • 

THE  CHAIRMAN:   All  right. 

Any  other  discussion?   Are  you  ready  for  the   question? 
The  Clerk  will  ring  the  quorum  bell. 

DELEGATE  SYBERT:  I  would  like  to  ask  the  sponsor  if 
he  would  agree  to  the  addition  at  the  end  of  it  with 
these  words  "who  shall  serve  at  the  pleasure  of  the  Attorney 
General  so  as   to  conform  with  what  is  in  the  present  law 
and  is  a  practice  all  over  the  country." 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   Delegate  Sybert ,  since  I  would,  as 
I  indicated  before,  wish  to  give  the  attorney  general  only  sucfh 
powers  in  this  area  as   he  now  has  by  the  present  Constitution, 
I  would  not  accept  that  additional  language. 

DELEGATE  SYBERT:  Even  though  it  is  in  the  present  law. 

DELEGATE  CHABOT:  But  it  is  not  in  the  present 
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Cinstitution  and  therefore  I  would  not  accept  this  language. 

THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   Mr.  Chairman,  I  would  like  to  speak 
just  briefly  with  respect  to  this  amendment. 

THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  MASON:  I  rise  to  speak  in  favor  of  the  amendment^. 
I  think  Delegate  Chabot  clearly  indicated  the  necessity  for 
such  amendment.  Now,  if  the  attorney  general  does  not 
have  the  right  to  appoint  by  the  Constitution,  then  some  other 
official  could  appoint  the  assistants  for  the  attorney  general 
which  would  be  intolerable. 

Now,  even  if  we  have  a  merit  system,  the  attorney 
general  would  be  the  appointing  power  under  the  merit 
system  so  it  does  not  prescribe  the  legislature  from  setting  ijip 
a  merit  system  if  they  so  choose  nor  would  it  prevent  the 
Attorney  General  from  appointing  the  assistants  at  his 
pleasure.  So  I  urge  you  to  vote  for  the  amendment. 

THE  CHAIRMAN:  Any  other  discussion? 

Delegate  Gleason. 

DELEGATE  GLEASON:  Mr.  Chairman  and  fellow  delegates, 
I  just  have  to  disagree  with  that  statement   by  Delegate 
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Mason  that  if  the  power  is  granted  to  the  attorney  general 
under  this  constitutional  recommendation  to  appoint  such 
deputies  as  may  be  prescribed  by  law,  he  will,  of  necessity, 
ha\e  the  power  to  appoint  such  deputies. 

The  point  is  it  will  completely  take  away  from  the 

,1 

il  General  Assembly  at  any  time  in  the  future  the  expression  of  the 

ii 
il 

!|  desire  to  put  such  employees  within  the  Attorney  general's 
office  under  the  merit  system  as  the  policy  of  the  merit  system 
and  the  protection  of  those  employees  may  dictate. 

We  know  that  many  of  the  employees  of  the  Attorney 
General's  office  stay  in  office  through  the  life  of  their 
governmental  career.   Many  of  these  jobs  are  routine. 
They  do  not  take  up  policy  matters.  There  is  no  reason,  just 
because  these  individuals  are  lawyers,  for  them  to  be 
deprived  of  the  merit  system. 


l! 


I  suggest  that  the  recommended  provision  under  Delegate 


jj  Chabot '  s  proposal,  the  General  Assembly  already  has  this 

j  power  but  you  are  adding  an  additional  power  if  you  put  this  in 

i| 

:  the  Constitution. 

1 1 

THE  CHAIRMAN:  Delegate  Henderson? 

i 

DELEGATE  HENDERSON:  I  rise  very  briefly  to  support 
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this  amendment.  There  are  at  the  present  time  in  this 
State  no  less  than  16  judges,  sitting  judges  in  the  federal 
courts,  in  the  state  courts,  on  the  Court  of  Appeals  and  any 
number  of  other  ex-judges  and  lawyers  who  have  served  in  the 
office  of  the  Attorney  General.   I  venture  to  say  that  hardly 
any  of  those  people  would  have  been  interested  in  a  merit 
system  job.   They  regarded  it.  as  an  honor  for  them  to  come 
there  and  serve  for  a  limited  number  of  years.   Some  have  served 
only  a  few  years,  some  served  longer.  I  do  not  think  any  of 
those  people  would  have  been  attracted  to  a  merit  system  job 
and  because  of  the  professional  character  of  the  work, 
I  think  it  is  most  fortunate  that  we  have  this  provision  in 
the  present  Constitution  and  the  present  law.   I  urge  you  to  vjote 
for  it. 

THE  CHAIRMAN:  Any  other  discussion? 

Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment  No.  10. 
A  vote  Aye  is  a  vote  in  favor,  and  a  vcte  No  is  a  vote  againstj. 

Have  all  delegates  voted? 

Does  any  delegate  desire  to  change  his  vote? 
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The  Clerk  will  record  the  vote. 

There  being  57  votes  in  the  affirmative  and  60  in 
the  negative,  the  motion  fails  and  the  amendment  is 
rejected. 

The  Chair  is  not  advised  of  any  other  amendments  to  this 
committee  recommendatin.  Are  there  any? 

Delegate  Winslow. 

DELEGATE  WINSLOW:    Mr.  Chairman,  I  rise  on  a  point 
of  personal  privilege. 

THE  CHAIRMAN:  State  the  privilege. 

DELEGATE  WINSLOW:   I  should  like  to  call  the  attention 
of  the  members  of  this  committee  to  the  presence  in  the  gallery 
above  the  Chairman's  head  of  a  very  important  person  and 
ask  that  you  give  a  hearty  welcome  to  Mrs.  Winslow  and  our 
very  good  friend,  Mrs.  Winschell.   (Applause) 

THE  CHAIRMAN:  Are  there  any  other  amendments? 

Delegate  Sosnowski? 

DELEGATE  SOSNOWSKI:   Mr.  Chariman,  I  would  like  to  intro- 
duce  Mr.  and  Mr.  Robert  Drake,  father  and  mother  of  our 
page,  Kathy  Drake. 

THE  CHAIRMAN:  Delighted  to  have  them.    (Applause) 
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THE  CHAIRMAN:  Delegate  Stern. 

DELEGATE  STERN:  I  would  like  to  second  that  and  to  bring 
to  Mr.  Dukes'  attention  that  Mr.  Drake  is  a  CPA,  also. 

(Applause) 
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THE  CHAIRMAN:   Any  others? 

DELEGATE  BLAIR:  I  rise  to  a  point  of  personal  privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  BLAIR:   I  would  like  to  announce  the 
presence  in  the  gallery  of  two  students  from  Georgetown 
Visitation  School,  Christine  Thalheimer ,  Anna  Von  Raitt, 
and  Kathleen  Thalheimer.   (Applause) 

THE  CHAIRMAN:  Delegate  Case. 

DELEGATE  CASE:   Mr.  Chairman,  a  point  of  personal 
privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  CASE:  It  gives  me  great  pleasure  to  announce 
the  presence  in  the  gallery  today  of  the  very  lovely  wife  of 
our  colleague,  Bob  Carson.   (Applause) 

THE  CHAIRMAN:  Any  other  announcements? 

Delegate " Weidemeyer . 

DELEGATE  WEIDEMEYER:   Point  of  personal  privilege. 


21 

I  would  like  to  announce  in  the  gallery  two  good 
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students  of  the  Constitutional  Convention  procedure,  the 
charming  wives  of  Delegates  Mudd  and  Rosenstock. 

THE  CHAIRMAN:   Delegate  Dorsey. 

DELEGATE  DORSEY.   Parliamentary  inquiry. 

What  was  the  number  of  the  last  amendment  that 
just  failed? 

THE  CHAIRMAN:  The  last  amendment  was  No.  10. 

DELEGATE  DORSEY:  Then  I  move,  Mr.  President,  that  the 
vote  by  which  Amendment  No.  10  failed  be  reconsidered. 
Is  there  a  second? 

(Cries  of  second.) 

THE  CHAIRMAN:  The  question  arises  on  the  reconsideration 
of  the  vote  by  which  Amendment  No.  10  was  rejected. 

It  has  been  seconded. 

The  Chair  recognizes  Delegate  Dorsey  to  speak  to 
it  if  he  desires. 

Any  discussion? 

Ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

Delegate  Dorsey? 

DELEGATE  DORSEY:   I  realize  the  Convention  is  anxious 
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to  adjourn.  I  do  not  want  to  take  up  the  time  of  the 
Convention,  but  I  might  say  that  the  amendment  which  was 
voted  down,  its  language  is   in  a  little  different  form  than 
thatin  the  present  constitution  and  I  really  feel  that  it  is 
an   amendment  that  is  desirable  and  I  hope  that  this 
Convention  will  reconsider  its  vote  and  vote  favorably 
for  it. 

THE  CHAIRMAN:  The   question   arises  on  the  question 
of  reconsidering  the  vote  on  which  Amendment  10  was  rejected. 
A  vote  Aye  is  a  vote  in  favor,  a  vote  No  is  a  vote  against. 
If  the  motion  is  carried,  the  vote  on  Amendment  10  will  be 
taken  again. 

Cast  your  votes. 

Has  every  delegate  voted? 

Does  any  delegate  desire  to  change  his  vote?   The 
Clerk  will  record  the  vote. 

There  being  75  votes  in  the  affirmative  and  40  in 

the  negative,  the  motion  for  reconsideration  is  adopted. 

The  question  now  arises  on  the  adoption  of  Amendment  10. 
■ 
The  Chair  recognizes  Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:  Mr.  Chairman  and  members  of  the 
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committee,  on  the  previous  vote,  I  voted  in  the  negative, 
in  other  words,  I  rejected  it.   I  would  be  willing  to  vote 
for  the  amendment,  if  the  sponsor  would  agree  to  the 
language  after  the  word  "law",  strike  the  period   and  add, 
"who  shall  serve  at  the  pleasure  of  the  Attorney  General. 
If  the  sponsor  of  the  amendment  would  gree  to  that  language, 
I  could  vote  for  the  amendment,  otherwise  I  will  have  to 
carry  my  same  vote . 

THE  CHAIRMAN:  Delegate  Chabot. 

DELEGATE  CHABOT:   Mr.  Chairman,  that  question  was 
asked  to  me  before  and  I  can  only  give  the  same  answer  that 
I  did  before.  I  intended  that  the  Attorney  General  have  the 
same  power  under  this  amendment  that  he  has  at  the  present 
time  and  I  did  not  intend  to  either  diminish  or  increase 
his  power  so  I  could  not  accept  that  amendment. 

THE  CHAIRMAN:-  Delegate  Weidemeyer? 

DELEGATE  WEIDEMEYER:  Mr.  President,  I  move  to  anend 
the  amendment  and  add  after  the  word  "law"  in  line  7,  'and 
who  shall  serve  at  the  pleasure  of  the  Attorney  General." 

THE  CHAIRMAN:  Is  there  a  second? 
(Whereupon,  the  motion  was  seconded.) 
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THE  CHAIRMAN:   The  amendment  to  theamendment  has  not  been 
printed.  Is  there  aiy  objection  to  considering  it  at 
the  present  time  with  the  understanding  that  the  printed 
form  will  be  on  your  desk  a  little  later? 

The  Chair  hears  no  objection.   The  amendment  is  to  add 
at  the  end  of  line  7,  -after  the  word  "law"  and  before 
the  period,  —  will  you  give  me  the  precise  words  again, 
Delegate  Weidemeyer? 

DELEGATE  WEIDEMEYER: -- "and  who  shall  serve  at  the  pleasure 
of  the  Attorney  General. " 

THE  CHAIRMAN:   Delegate  Weidemeyer,  grammatically, 
I  do  not  think  you  need  the  "and",  do  you? 

DELEGATE  WEIDEMEYER:   Probably  not. 

THE  CHAIRMAN:  Without  it,  it  will  read,  "who  shall 
serve  at  the  pleasure  of  the  Attorney  General.'1 

DELEGATE  KOSAKOWSKI :   Delegate  Weidemeyer,  would  you 
reconsider  that  language,  and  after  that  word,  "shall 
appoint  or  remove,"  he  can  accomplish  the  same  thing  that 
h  e  is  doing  with  all  that  language. 

THE  CHAIRMAN:   Delegate  Weidemeyer,  did  you  hear 
the  suggestion? 

DELEGATE  WEIDEMEYER:   I  have  no  objection. 
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1  I  think  Delegate  Kosakowski  has  much  better  language 

2  than  I  suggested  and  I  would  agree  to  his  amendment  of  my 

3  amendment. 

4  THE  CHAIRMAN:  The  Chair  suggest  that  that  would  not 

5  be  true,  Delegate  Weidemeyer,  and  Delegate  Kosakowski, 
5  because   grammatically  at  least  it  would  mean  that  the 
7  Attorney  General  may  remove  such  number  of  deputies  as  the 
9  General  Assembly  may  prescribe  by  law  and  I  take  it  that 
9  is  not  your  intention. 

1Q         DELEGATE  WEIDEMEYER:   I  think  you  thought  better  than 

11  I  did,  Mr.  President.  I   am  going  to  stick  by  my  language. 

12  THE  CHAIRMAN:  This  will  be  Amendment  10-A.  The 

13  addition  will  be  Amendment  10-A.  For  what  purpose  does 
t*  Delegate  Case  rise? 

DELEGATE  CASE:  I  have  a  question  that  I  would  like 
15 

to  direct  ot  either  Delegate  Chabot  or  Delegate  Weidemeyer 
16 

,„  Delegate  Chabot. 
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THE  CHAIRMAN:   Delegate  Chabot,  will  you  take 
the  floor  to  yield  for  a  question? 

DELEGATE  CHABOT:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   Delegate  Chabot,  with  the  addi- 
tion of  this  language  making  it  perfectly  and  abundantly 
clear  that  the  Attorney  General  can  remove  an  assistant,  I 
would  like  to  know  whether  the  word  "assistant"  refers 
to  the  professional  position  of  assistant  attorney  general, 
or  does  the  word  "assistant"  mean  a  secretary,  a  law 
clerk  or  anybody  else  who  might  be  in  the  office;  becuase 
they,  of  course,  too,  are  in  a  broad  sense,  at  least, 
"assistants . " 

DELEGATE  CHABOT:   I  would  intend  it  has  the  same 
meaning.   I  would  presume  deputy  or  assistant  would  refer 
to  that,  wehther  or  not  they  have  that  title.   That  is 
professional  assistants. 

THE  CHAIRMAN:   Delegate  Chabot,  to  remove 
any  possible  doubt,  would  you  not  be  willing  to  substitute 
for  the  words  "deputies  or  assistants"  the  words  "deputies 
or  assistant  attorneys  general"? 
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DELEGATE  CHABOT:   I  am  not  sure  whether 
that  means  the  creation  of  a  different  title  for  a  pro- 
fessional attorney  on  the  staff, that  the "Attorney  General" 
no  longer  has  the  power. 

THE  CHAIRMAN:   Very  well. 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President  and  Members 
ofthe  Convention: 

In  adding  the  amendment  to  the  amendment  I 
definitely,  and  for  the  record, intended  that  the  word 
"deputies  or  assistants"  apply  only  to  deputy  attorney 
generals  or  assistant  attorney  generals,  qualified  members 
of  the  bar  and  eligible  for  appointment. 

THE  CHAIRMAN:   The  Chair  is  concerned  that  the 
statement  of  intent  on  behalf  of  the  sponsor  of  the  amend- 
ment to  the  amendment  may  not  suffice  unless  the  intent 
of  the  Committee  of  the  Whole  and  the  Convention  is  clearly 
evidenced,  and  at  the  present  state  of  affairs,  with  the 
sponsor  of  the  amendment  taking  a  different  position,  I 
suggest  to  you  that  the  intent  can  only  be  evidenced  by 
another  amendment  at  the  proper  time. 
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I  don't  think  it  need  be  at  this  moment. 

Is  there  any  further  discussion  6f  the  amendment 
to  the  amendment? 


(Cries  of  "Question".) 


THE  CHAIRMAN:   The  Clerk  will  ring  the  quorum 


bell. 


The  question  arises  on  the  adoption  of  Amendment 
10-A.   Amendment  10-A  is  not  printed.   Itwill  add  at  the 
end  of  line  7  of  the  amendment,  after  the  word  "law"  and 
before  the  period,  the  words  "who  shall  serve  at  the 
pleasure  of  the  Attorney  General." 

A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  a  vote  against. 

If  amendment  10-A  is  adopted,  Amendment  10  as 
amended  will  be  submitted  to  you.   If  Amendment  10-A  is 
rejected,  Amendment  10  in  its  original  form  will  be  submitted 

to  you. 

Are  you  ready  for  the  question?  A  vote  Aye  is 
a  vote  in  favor  of  the  amendment,  Amendment  10-A.  A  vote 
no  is  a  vote  against. 

Cast  your  votes. 
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Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  the  vote? 

The  Clerk  will  record  the  vote. 

There  being  73  votes  in  the  affirmative  and  40 
in  the  negative,  the  amendment  is  adopted. 

Amendment  10  as  amended  is  now  before  you. 
The  Chair  recognizes  Delegate  Chabot. 

DELEGATE  CHABOT:   On  the  basis  of  the 
statement  of  the  mover  of  the  amendment  that  was  just  adopted 
and  the  suggestions  of  several  other  delegates,  to  remove 
the  need  for  further  amendments  to  this  I  will  also  agree 
to  the  interpretation  that  I  am  talking  about,  the  profes- 
sional assistants  and  the  professional  deputies,  that  my 
understanding  of  this  language  is  that  it  would  have  no 
reference  to  clerical  employees  and  other  such  employees. 

THE  CHAIRMAN:   Very  well. 

Will  the  Chairman  of  the  Committee  on  Style 
please  note  that  it  is  stded  to  be  the  intention  of  Amend- 
ment 10  as  amended  that  in  line  6  the  reference  to  deputies 
or  assistants  referred  only  to  professional  deputies  or 


assistants  and  not  to  clerical  or  secretarial  assistants? 
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Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  —  Delegate  Carson. 

DELEGATE  CARSON:   Mr.  Chairman,  I  would 
just  like  to  point  out  in  opposition  to  the  amendment  that 
the  present  Constitution,  section  9  of  Article  V  has  a 
similar  and  lengthy  section  with  regard  to  assistant  States 
attorneys.   I  see  no  more  reason  to  put  this  in  the  Consti- 
tution than  I  do  with  regard  to  assistant  States  attorneys, 
and  I  fear  that  by  putting  it  in  here  we  will  haveto  go 
back  and  add  it  there,  and  we  can  do  that  ad  infinitum 
and  come  out  with  hundreds  of  thousands  of  words. 

I  am  going  to  vote  against  it  because  I  know  the 
General  Assembly  will  not  do  otherwise  than  Delegate  Chabot 
desires  to  do. 

THE  CHAIRMAN:   Delegate  Dorsey. 

DELEGATE  DORSEY:   The  language  is  almost 
identical  in  Article  V  in  the  present  Constitution,  giving 
the  Attorney  General  such  deputies  and  assistants  which 
the  legislature  may  prescribe. 

THE  CHAIRMAN:   Delegate  Carson. 
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DELEGATE  CARSON:   Yes,  but  the  Constitution 
also  gives  the  General  Assembly  the  right  to  appoint  States 
attorneys.  I  don't  want  to  go  back  and  add  all  that  in  there\ 

THE  CHAIRMAN:   Is  there  any  further  comment? 

Delegate  Dorsey. 

DELEGATE  DORSEY:   As  I  understand  it,  sections 
1  through  6  only  refer  to  the  Attorneys  General. 

THE  CHAIRMAN:   It  includes  only  the  States 
attorneys . 

DELEGATE  DORSEY:   The  article  does,  but  section  :. 


in  Article  V  does  not  refer  to  the  States  Attorneys. 

The  subhead  on  States  attorneys  is  under  Article 
The  language  in  the  old  Constitution  is  "shall  appoint 
such  deputies  and  assistants  as  the  legislature  may 
prescribe,"  which  is  the  identical  language  of  this  amend- 
ment. 

THE  CHAIRMAN:   Delegate  Carson. 

DELEGATE  CARSON:   Judge  Dorsey,  there  is  no 
question  that  the  language  proposed  is,  if  not  the  same, 
at  least  substantially  the  same.   But  sections  7  through 
12  of  Article  V  of  the  present  Constitution  relate  to 


V 


Court  Rtportert 


THE  JACK    SALOMON    REPORTING    SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


8669 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


States  attorneys  and  they  are  longer  than  the  sections  with 
regard  to  the  Attorney  General  and  section  9  thereof, 
which  would  take  me  five  minutes  to  read  defines  specifically 
how  States  Attorneys  may  be  provdied  for  by  the  legisla- 
ture. 

DELEGATE  DORSEY:   They  are  separate  offices 
and  separated  in  the  article  as  to  offices. 

THE  CHAIRMAN:   Delegate  Dorsey,  may  the  Chair 
try  to  save  us  time  and  say  that  the  point  being  made  by 
Delegate  Carson  is  that  in  Committee  Recommendation  EB-1, 
which  has  already  been  acted  upon,  there  is  a  provision 
for  States  attorneys  without  a  provision  as  to  the  appoint- 
ment of  deputies,  notwithstanding  the  fact  that  the  exist- 
ing Constitution  contains  elaborate  provision  for  the 
appointments  of  assistant  state  attorneys. 

Is  that  your  point? 

DELEGATE  CARSON:   I  think  it  is. 

DELEGATE  DORSEY:   That  section  has  been  acted 
on,  and  we  are  acting  on  this,  which  applies  to  attorneys 

general. 

Judge  Henderson  says  he  feels  this  language  is 
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essential.   I  agree  with  him,  and  I  think  the  amendment 
should  be  adopted. 

THE  CHAIRMAN:   Any  further  discussion? 

Delegate  Storm. 

DELEGATE  STORM:   I  would  just  like  to  say  to 
Delegate  Carson  that  99  times  out  of  100  I  think  he  is  righ^f 
and  this  time  I  just  hope  he  will  have  faith  and  go  along, 
and  we  won't  consider  all  those  long  things  about  the  State^ 
attorneys.   Let  us  get  this  one  through  right  now. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amendment 
10  as  amended.  A  vote  Aye  is  a  vote  in  favor  of  the  amend- 
ment as  amended.    A  vote  No  is  a  vote  against. 

Cast  your  votes . 

THE  CHAIRMAN:   Has  every  Delegate  voted? 
Does  any  delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

Delegate  James  Clark. 

DELEGATE  CLARK:   Mr.  Chairman  — 

THE  CHAIRMAN:   The  tally  shows  you  are  not 
voting.   The  Chair  understands  you  were  voting  nay,  but  youjr 


Court  Reporters 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


4 


MIL 


1  switch  is  not  working. 

2  DELEGATE  CLARK:   Of  late  my  switch  usually 

3  stops  at  five  o'clock.   It  stopped  a  little  later  today. 

THE  CHAIRMAN:   Which  way  did  you  vote,  sir? 

5  DELEGATE  CLARK:   Aye. 

6  (Applause.) 

7  THE  CHAIRMAN:  There  being  6  0  votes  in  the  af- 

8  ,  firraative  and  59  in  the  negative,  the  motion  is  carried 

9  and  the  amendment  is  adopted. 

10  DELEGATE  JAMES:   Sixty  votes  in  the  affirmative 

11  and  59  in  the  negative. 

12  THE  CHAIRMAN:   Are  there  any  further   amendments 

13  to  Committee  Recommendation  EB-2?   The  Chair  hears  none. 

14  The  question  now  rises  on  the  adoption,  on  the 

15  approval  of  Committee  Recommendation  EB-2,  as  amended. 

16  Are  you  ready  for  the  question? 

17  The  Clerk  will  ring  the  quorum  bell. 

1Q  The  question  arises  on  the  approval  of  Committee 

19  Recommendation  EB-2.   A  vote  Aye  is  a  vote  in  favor  of 

20  *  tne  approval  of  the  recommendation  as  amended.   A  vote  No 

21  is  a  vote  against. 
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1  Cast  your  votes . 

2  Has  every  delegate  voted?   Does  any  delegate 

3  desire  to  change  his  vote? 

4  The  Clerk  will  record  the  vote. 

5  There  being  100  votes  in  the  affirmative  and  15 

6  in  the  negative  — 

7  MR.  QUILLEN:  Delegate  Clark's  vote  didn't  show 

8  again. 

9  THE  CHAIRMAN:   Delegate  Clark,  will  you  indicate 

10  your  vote  orally? 

11  DELEGATE  CLARK:   Aye. 

12  THE  CHAIRMAN:   There  being  101  votes  in  the 

13  affirmative  and  15  in  the  negative,  the  recommendation 

14  is  approved. 

15  We  misinformed  you  by  indicating  that  the  consi- 
deration of  this  amendment  would  take  one-half  hour.   We 

17  thank  you  very  much  for  your  patient  consideration  and 

19  able  presentation. 

The  next  item  on  the  calendar  for  the  Committee 
of  the  Whole  is  the  resumption  of  Committee  Recommenda- 
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At  the  time  of  the  recess  on  consideration  of 
this  recommendation  yesterday  we  had  concluded  the  presen- 
tation by  the  Chairman  of  the  Committee.   We  now  enter  the 
period  of  questions  to  the  Chairman  of  the  Committee. 
I  will  request  Delegate  Kiefer  to  come  forward. 

May  the  Chair  take  this  opportunity  to  remind 
you  that  the  period  of  questioning  of  the  committee  chair- 
man is  not  a  period  of  debate,  and  engaging  in  extensive 
colloquy  with  the  Chairman  of  the  Committee  interferes  with 
the  presentation  of  the  report. 

The  purpose  of  the  question  period  is  to  make 
abundantly  clear  the  meaning  of  the  report  and  the  intent 
of  the  committee  in  presenting  it. 

Will  you  therefore  please  keep  your  questions 
confined  to  that  purpose? 

Will  you  please  also  keep  in  mind  that  when  other 
delegates  are  seeking  the  floor  to  ask  questions  you 
should  reduce  the  number  of  your  questions  as  much  as 
possible? 

Are  there  any  questions  of  the  committee  chairman 
with  respect  to  Committee  Recommendation  R&P-l  or  the 
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committee  recommendation  in  support  thereof? 

Delegate  Sybert. 

DELEGATE  SYBERT:   Mr.  Chairman,  I  noticed 
section  1  in  the  report  is  freedom  of  expression.   I  wonder 
if  this  would  be  the  appropriate  place  to  inaugurate  a  gag 
rule  while  we  are  considering  this  freedom  of  expression, 
in  order  to  shorten  debate. 

THE  CHAIRMAN:   I  am  all  for  that,  Delegate 


Sybert. 


chairman? 


Are  there  any  other  questions  of  the  committee 
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DELEGATE  CLARK:    Delegate  Grant. 

DELEGATE  GRANT:'   Then  may  I  ask  you,  if  it 
were  to  be  in  the  reverse  direction,  assuming  juvenile 
delinquency  has  been  brought  under  this  definition,  would 
this  prevent  the  Court  of  Appeals  from  proceeding  further 
in  the  case  of  defective  delinquents  --  delinquency  of 
the  compassionate  nature  --  or  other  incarcerations 
or  restraints  due  to  mental  illness,  because  of  the  fact 
that  the  Supreme  Court  had  not  indicated  the  "accused 
of  crime"  was  to  extend  to  this  type  of  proceeding? 

DELEGATE  KIEFER:    Delegate  Grant,  this  is  not 
intended  to  make  new  law  or  change  the  existing  criminal 
practice  or  rights  of  the  accused  in  the  State  of  Maryland 
any  differently  from  what  they  presently  are. 

It  simply  restates,  as  a  personal  right,  the 
matters  covered  by  the  Sixth  Amendment  because  the  Sixth 
Amendment  is  applicable  to  States,  and  whether  or  not  the 
Supreme  Court  of  the  United  States  would  cover  the 
situations  you  have  covered,  or  how  our  own  Court  of  Appeals 
would  interpret  the  particular  situation  you  describe  is 
something  I  can't  answer,  and  I  don't  think  anybody  else 
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can,  but  it  doesn't  change  the  basic  concept  of  what  we 
are  establishing.    We  are  not  attempting  to  write  new 
criminal  procedures,  but  are  simply  intending  to  restate  in 
present-day  language,  that  is  Sixth  Amendment  language, 
the  concepts  of  the  rights  of  the  accused. 

DELEGATE  CLARK:    Delegate  Grant. 

DELEGATE  GRANT:    Then,  as  I  understand  it, 
it  extends  at  least  as  far  as  the  present  Federal  inter- 
pretation or  extension  of  the  Sixth  Amendment,  but  it  is 
not  necessarily  limited  to  what  the  extension  of  that 
amendment  has  been? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    That  is  correct. 

To  answer  further,  it  has  to  extend  as  far  as 
the  Federal  statute,  the  Federal  amendment  as  interpreted 
by  the  Supreme  Court,  but  our  own  court  can  make  it  more 
broad  if  it  wants  to.    This  is  not  intended  to  limit  it. 

DELEGATE  GRANT:    That  would  apply  even  though 
the  Federal  Government  was  later  to  retreat  from  their  pre- 
sent extension  of  the  Sixth  Amendment? 

DELEGATE  KIEFER:    That  is  correct. 
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DELEGATE  CLARK:    Delegate  Hargrove,  before  I 
recognize  you,  the  Chair  would  suggest  that  perhaps  a  more 
orderly  way  to  approach  this  would  be  to  have  the  questions 
on  Section  1  and  dispose  of  those,  then  go  through  it 
section  by  section  and  have  the  questions  directed  in 
this  manner. 

Are  there  any  questions  on  Section  1  at  this 
time? 

Delegate  Miller? 

DELEGATE  BEATRICE  MILLER:     My  question,  Mr. 
Chairman,  goes  back  to  the  Preamble. 

I  notice  that  in  the  Preamble,  we  have  omitted 
the  words  "security,  benefit  and  protection"  and  have 
substituted  therefor  the  words  of  the  Federal  Constitution, 
and  I  wonder  why,  what  was  the  thinking  of  the  Committee? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  am  going  to  yield  to 
Delegate  Beachley  who  was  part  of  a  Subcommittee  who  gave 
very  careful  consideration  to  this  language. 

DELEGATE  CLARK:    Delegate  Beachley. 

DELEGATE  BEACHLEY:    Delegate  Miller,  I  don't 
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believe  that  we  intended  really  to  eliminate  anything  at 
all  from  any  Preamble  that  we  had  before,  but  to  write  a 
Preamble  that  wouldbe  the  thinking  of  everyone,  as  far 
as  we  were  concerned,  that  turned  in  proposals.   Those 
proposals  were  wide  in  scope.   They  came  from  almost 
everywhere,  from  every  part  of  the  State. 

Then  the  Committee  in  joint  session  voted  on 
the  Preamble  that  they  thought  was  best  of  all.   Then 
they  made  their  revisions. 

I  don't  think  that  we  felt  we  were  going  to  take  w 
was  in  the  previous  Preamble  in  tie  strictest  sense,  but 
there  are  parts  of  the  previous  Preamble  in  there. 

I  don't  know  whether  that  answers  your  question 

or  not. 

DELEGATE  CLARK:    Delegate  Miller. 

DELEGATE  BEATRICE  MILLER:    My  question  really 
is  whether  there  was  any  thinking  by  the  Committee  on 
the  omission  of  those  three  words. 

DELEGATE  CLARK:    Delegate  Beachley. 

DELEGATE  BEACHLEY:    I  think  we  felt  there 
that  the  words  that  are  used,  "life,  liberty  and  the 
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1  pursuit  of  happiness",  would  cover  some  of  those  things. 

2  DELEGATE  CLARK:   Delegate  Miller. 

3  DELEGATE  BEATRICE  MILLER:    I  have  another 

4  question,  if  I  may,  to  the  Chairman. 

5  DELEGATE  CLARK:    Delegate  Miller. 

5  DELEGATE  BEATRICE  MILLER:    This  is  again  in 

7  the  Preamble  --  no,  it  is  in  Section  1. 

8  DELEGATE  CLARK:    Proceed. 

g  DELEGATE  BEATRICE  MILLER:    Section  1  of  the  old 

2o   Constitution,  there  is  the  inalienable  right  to  alter, 
22   reform  or  abolish  the  form  of  government,  and  again  this 

is  left  out. 

,-  I  would  think  that  that  would  be  significant, 

**       and  again  I  find  no  memorandum  from  the  Committee  on  why 

such  a  significant  section  was  left  out.   What  was  the 
lfi   thinking  of  the  Committee  there? 

DELEGATE  CLARK:    Delegate  Kiefer. 
DELEGATE  KIEFER:    I  am  not  sure  which  section 
you  refer  to. 

DELEGATE  CLARK:    Delegate  Miller. 

DELEGATE  BEATRICE  MILLER:     Article  I  of  the 
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Declaration  of  Rights  of  the  present  Constitution  provides 
that  the  people  at  all  times  have  the  inalienable  right  to 
alter,  reform  or  abolish  their  form  of  government  in  such 
manner  as  they  may  deem  expedient. 

Why  was  this  omitted  from  the  new  Constitution? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Delegate  Miller,  this  Preamble, 
as  written  was  the  considered  work  of  this  Committee. 
It  took  into  consideration  the  various  elements  of  the 
present  Declaration  of  Rights,  and  it  included,  as  a  matter 
of  fact,  in  the  basic  concept  in  the  Preamble  as  we  have 
stated  it,  that  the  power  of  the  government  originates 
in  the  people. 

This  concept  is  broad  enough  to  include,  really, 
three  or  four  of  these  areas  or  declarations  of  rights. 

As  a  matter  of  fact,  the  Draft  Commission  in  its 
Section  1  --  which  we  have  incorporated  in  the  Preamble, 
if  you  will  note  --  covers  this  point  by  referring  to 
I  think  it  is  Sections  1,  4,  6  and  7. 

Now,  we  believe  that  what  we  have  said  adequately 
expresses,  in  a  lot  more  terse  and  straightforward  language, 
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some  of  the  language  that  is  set  forth  in  the  Articles 
of  Declaration. 

DELEGATE  CLARK:    Delegate  Miller. 

DELEGATE  BEATRICE  MILLER:    My  question  is 
where  did  you  say  it? 

DELEGATE  CLARK.:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  would  just  have  to  refer 
you  to  the  Preamble  where  we  say  all  political  power 
originates  in  the  people.   It  is  right  there. 

DELEGATE  CLARK:    Delegate  Miller. 

DELEGATE  BEATRICE  MILLER:    Do  you  consider 
that  the  Preamble  has  the  same  force  as  the  specific 
Articles  of  the  Declaration? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    The  Preamble  describes 
and  establishes  the  direction,  the  philosophy  and  the 
aspirations,  the  basic  concept,  yes. 

I  don't  know  that  the  Preamble  itself  has  the 
effect  of  law  that  the  Constitution  itself  has,  but  it 
expresses  the  principles  upon  which  the  Constitution  is 
based. 
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We  think  this  suffices,  and  after  careful 
consideration  we  put  this  in  the  Preamble  rather  than 
in  the  Declaration  of  Rights. 

DELEGATE  CLARK:     Delegate  Miller. 

DELEGATE  BEATRICE  MILLER:     I  have  one  more 
question,  Mr.  Chairman,  because  I  think  this  is  probably 
the  most  important  part  of  the  Constitution. 

I  want  to  know  whether  the  Committee  considers 
in  any  way  that  taking  this  basic  right  from  the  people 
and  putting  it  in  the  Preamble  is  lessening  this  right 
of  the  people? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Delegate  Miller,  if  you  had 
listened  to  specifically  what  I  said  last  night,  I  would 
have  hoped  you  had  gotten  the  philosophy  that  we  felt 
that  this  clearly  and  explicitly  stated  that  the  government 
resides  originally  in  the  people,  that  we  set  up  a 
Constitution  to  do  two  things  --  one,  to  set  un  an  orderly 
form  of  government  and,  secondly,  to  establish  and  restate 
certain  basic  common  freedoms. 

We  think  we  have  done  it  in  this  case.    We  have 


Court  Reporters 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


1 

2 

3 

4 

5 

6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8683 i 


no  intention  of  trying  to  deny  or  to  sidestep  this  particular 
point.    We  feel  that  we  have  adequately  stated  so  that 
the  world  will  know  that  this  Constitution  is  based  upon 
the  basic  power  of  the  government  in  the  people. 

I  hope  we  have  succeeded.   That  is  what  we  had 
intended  to  do. 

DELEGATE  CLARK:    Delegate  Ulrich. 

DELEGATE  ULRICH:  Mr.  Chairman,  I  suggest  the 
absence  of  a  quorum. 

DELEGATE  CLARK:  The  Clerk  will  ring  the  bell. 
The  members  will  indicate  their  presence  by  the  roll  call, 
please.    The  Clerk  will  take  the  roll. 

(Whereupon,  a  roll  call  was  taken.) 

DELEGATE  CLARK:     There  being  a  quorum  present, 
the  work  of  the  Committee  will  proceed. 

The  Chair  recognizes  Delegate  Sherbow. 

DELEGATE  SHERBOW:    The  questions  being  asked 
are  in  the  realm  of  debate  rather  than  clarification,  and 
when  it  reaches  this  hour  of  Saturday  afternoon  with  so 
many  of  the  Delegates  not  available,  and  when  we  are  taking 
up  what  is  probably  one  of  the  most  important  areas  in  the 
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Constitution,  may  I  suggest  that  the  Chairman  and  the  Chair- 
man of  the  Committee  --  I  wasn't  thinking  of  personal 
rights,  I  was  thinking  of  Judge  Powers  --  give  very  serious 
thought  to  whether  or  not  we  ought  not  get  ready  for  adjourn 
ment . 

DELEGATE  CLARK:    That  will  be  taken  into 
consideration,  sir. 

Are  there  any  further  questions  on  Section  1? 

All  right,  we  will  go  on  to  Section  2.    Are 
there  any  questions  on  Section  2? 

The  Chair  recognizes  Delegate  Macdonald. 

DELEGATE  MACDONALD:     Delegate  Kiefer,  do  I 
understand  that  with  regard  to  Section  2,  which  is  freedom 
of  religion,  that  it  is  the  intent  of  the  Committee  to 
adopt  the  rationale  and  the  decision  in  the  Horace  Mann 
case  in  242  Maryland? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  will  answer  that  in 
this  way,  that  this  case  establishes  this  concent  and 
the  principle  of  the  Committee  intended  to  reach,  and 
that  is  the  effective  separation  of  church  and  state. 
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X  The  answer  is  therefore  in  the  affirmative. 

2  DELEGATE  CLARK:    Delegate  Macdonald. 

DELEGATE  MACDONALD:     Did  the  Committee  consider 
whether  or  not  you  should  include  a  clause  which  would, 
in  so  many  words,  prohibit  a  contribution  of  tax  funds 
g   to  a  religiously-oriented  institution? 
7  DELEGATE  CLARK:    Delegate  Kiefer. 

a  DELEGATE  KIEFER:    We  did,  and  we  rejected  it. 

DELEGATE  CLARK:    Delegate  Macdonald. 
10  DELEGATE  MACDONALD:     Why  did  you  reject  it? 

1]L  DELEGATE  CLARK:    Delegate  Kiefer. 

12  DELEGATE  KIEFER:    Because  we  think  the  language 

we  have  stated  clearly  states  that  very  principle,  and  the 
language  of  the  Horace  Mann  case  specifically  states 
that  such  a  contribution  is  forbidden. 

DELEGATE  CLARK:    Delegate  Macdonald,  do  you 
have  a  further  question? 

DELEGATE  MACDONALD:     I  think  you  have  already 
taken  care  of  that  situation,  and  that  any  such  language 
as  I  mentioned  would  be  superfluous? 

DELEGATE  CLARK:    Delegate  Kiefer. 
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DELEGATE  KIEFER:    Exactly. 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Chairman  Kiefer,  you  have 
adopted  substantially  the  religious  clauses  of  the  First 
Amendment  to  the  Federal  Constitution. 

Am  I  to  assume  correctly  that  your  Committee 
contemplated  that  the  Supreme  Court  of  the  United  States 
would  have  the  ultimate  and  final  determination  in  inter- 
preting this  particular  language? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Well,  it  has  only  to  the 
extent  that  it  sets  the  limits  beyond  which  the  State  can  go. 
The  State  can  be  more  broad  in  its  interpretation,  if  it 

wants . 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    Well,  now,  if  the  Supreme 
Court  of  the  United  States  should  determine  that  the 
language  of  the  First  Amendment  in  the  precise  area  in 
which  the  Maryland  Court  of  Appeals  ruled  in  Horace  Mann 
was  somewhat  different  from  the  ruling  than  the  ruling 
in  that  case,  would  the  Supreme  Court  of  the  United  States 
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1  prevail  or  would  the  Maryland  Court  of  Appeals  ruling  pre- 

2  vail? 
DELEGATE  CLARK:    Delegate  Kiefer. 

4  DELEGATE  KIEFER:     In  the  State  of  Maryland, 

the  Court  of  Appeals  ruling  would  be  the  controlling  ruling 
unless  and  until  it  reversed  itself  or  changed  it,  obviously. 

7  DELEGATE  CLARK:    Delegate  Gallagher. 

8  DELEGATE  GALLAGHER:   You  do  not  suggest  that 

o  when  the  ruling  of  the  United  States  Supreme  Court  and  the 
ruling  of  the  Maryland  Court  of  Appeals  conflict  that  the 
H   Supreme  Court  does  not  prevail? 
12  DELEGATE  CLARK:     Delegate  Kiefer. 

DELEGATE  KIEFER:    No,  the  Supreme  Court 
obviously  prevails. 

DELEGATE  CLARK:    Delegate  Gallagher. 
DELEGATE  GALLAGHER:    Has  your  Committee  given 
any  consideration  to  what  effect  the  case  of  Truitt  vs. 
Tawes,  involving  hospital  construction  loans,  had  on  changing 
or  otherwise  overruling  the  opinion  in  the  Horace  Mann 

case? 

DELEGATE  CLARK:    Delegate  Kiefer. 
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DELEGATE  KIEFER:     I  don't  think  that  we 
considered  it  from  that  particular  point  of  view.   We 
know  about  that  case.   That  involves  hospital  aid,  and  that 
was  not  a  matter  of  religious  aid  but  a  matter  of  a  public 
purpose  for  hospital  care,  public  welfare,  and  this  is  an 
area  in  which  there  has  never  been  any  conflict,  as  far 
as  I  know. 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    If  it  should  be  determined 
that  Truitt  vs.  Tawes ,  the  hospital  case,  either  overruled 
or  in  some  manner  changed  the  ruling  in  the  Horace  Mann 
case,  would  it  not  be  true  therefore  that  it  is  the  later 
case  --  Truitt  vs.  Tawes  --  which  really  interprets  the 
First  Amendment  of  the  United  States  as  it  is  applied  by 
the  Court  of  Appeals  today? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     Delegate  Gallagher,  you 
are  a  smarter  constitutional  lawyer  than  I  am.   All  I 
can  tell  you  is  this  --  that  there  are  very  seldom  exact 
cases  that  duplicate  each  other.     Each  of  these  cases 
take  care  of  a  particular  and  peculiar  set  of  facts,  and  I 
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would  assume  that  in  arriving  at  any  particular  decision 
that  would  face  the  court  on  any  particular  set  of  facts 
it  would  take  into  consideration  all  of  the  previous 
decisions.    That  is  the  best  I  can  do  for  you. 

If  you  want  me  to  try  to  guess  what  the  Court 
of  Appeals  is  going  to  do  or  the  Supreme  Court  is  going  to  do  , 
I  can  do  lots  of  things  but  that  ain't  one  of  them. 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    I  am  not  trying  to  fence 
with  you.    I  am  simply  asking  if  an  earlier  case  is 
overruled  in  a  later  case  by  the  Supreme  Court,  must  you 
not  take  into  consideration  the  state  of  the  law  after  the 
later  case? 

I  think  we  both  agree  the  answer  is  yes. 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     Except  where  I  part  with 
you  slightly  is  that  I  don't  believe  the  latter  case  has  the 
same  set  of  facts. 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:     I  have  one  further 
question,  and  that  is  this. 
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1  The  Horace  Mann  case,  as  you  and  your  Committee 

2  know  so  well  because  you  studied  it,  involves  four 
institutions  of  higher  education,  and  the  Maryland  Court  of 

^   Appeals  by  a  four  to  three  decision  decided  that  three  of 


5 


those  four  institutions  were  so  sectarian  that  to  grant 
g   money  to  them  on  the  part  of  the  State  would  be  a  violation 
„       of  the  establishment  of  religion  clause  of  the  First 
Amendment  of  the  Federal  Constitution. 

It  also  decided  that  one  of  those  institutions, 
Hood  College,  although  religious  connected,  was  not  so 
sectarian  in  nature  as  to  violate  the  First  Amendment 
n«   when  the  State  made  a  grant. 

Would  it  be  fair  to  say,  therefore,  that  the 
Court  of  Appeals  in  the  Horace  Mann  case  made  specific 
determinations  with  respect  to  four  institutions  of  higher 
learning  and  said  in  fact,  and  literally,  that  each 
educational  institution  would  have  to  be  judged  individually 
by  an  examination  of  that  educational  institution. 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     That  is  correct,  and  it 
also  set  up  specific  tests  against  which  it  viewed  each  of 
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1  the  four  institutions. 

2  DELEGATE  CLARK:    Are  there  any  further  questions 
j   on  this  section? 
4  Delegate  Hardwicke. 

DELEGATE  HARDWICKE:     Chairman  Kiefer,  did 
the  Committee  not  hear  testimony  to  the  effect  that  the 
rj       Court  of  Appeals  of  Maryland  would  be  free  to  interpret 
a   this  language  differently  from  the  interpretations  of  the 
o   U.  S.  Supreme  Court  so  long  as  its  interpetations  were  more 
restrictive? 
H  DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     Yes,  this  is  of  course  true. 
DELEGATE  CLARK:     Delegate  Hardwicke. 
DELEGATE  HARDWICKE:     So  would  it  not  be  a  fair 
conclusion  to  say  that  the  intention  of  the  Committee 
in  including  this  language  was  to  permit  flexibility 
and  growth  in  the  law  and  judicial  interpretations,  but  not 
tie  down  in  any  way  to  any  present  state  of  the  law? 
DELEGATE  CLARK:    Delegate  Kiefer. 
DELEGATE  KIEFER:    This  is  correct,  plus  the 
additional  fact,  as  you  all  well  know  --  we  are  talking 
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1  about  judicial  interpretation.   There  is  no  reason  why 

2  the  Legislature  can't,  for  particular  and  peculiar  circum- 
^    stances,  set  up  whatever  kind  of  more  restrictive  law  it 
4    may  want. 

We  felt  in  this  Committee,  however,  we  wanted 
g    to  state  the  basic  concept  of  separation  of  church  and 
rj         state,  and  this  is  what  we  did  and  what  we  thought  was 
g    the  most  effective  method  possible  without  putting  a  lot 
o    of  additional  extra  language  in  the  Constitution. 
,Q  DELEGATE  CLARK:    The  Chair  recognizes  Delegate 

y^        Macdonald. 

12  DELEGATE  MACDONALD:    Delegate  Kiefer,  I  had 

understood  that  in  answer  to  my  questions  you  had  stated 
that  it  was  the  intent  of  the  Committee  in  adopting 
Section  2  in  its  present  form  to  adopt  the  rationale  and  the 
decision  of  the  majority  in  the  Horace  Mann  case. 
DELEGATE  CLARK:    Delegate  Kiefer. 
DELEGATE  KIEFER:    That  is  correct. 
DELEGATE  CLARK:    Delegate  Macdonald. 
DELEGATE  MACDONALD:    As  a  result  of  the 
questions  posed  to  you  by  Delegates  Gallagher  and  Hardwicke, 
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1  am  I  correct  or  incorrect  in  understanding  that  your  intent 

2  in  inserting  this  provision  is  flexible? 

3  DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    No,  that  is  not  correct.    You 

5  misunderstood  or  I  did  not  make  myself  clear,  Delegate 

6  Macdonald. 

7  The  Committee's  position  was  unequivocally 

8  in  favor  of  the  effective  separation  of  church  and  state. 

9  Now,  we  recognize  that  there  are,  of  course, 

10  certain  basic  limitations  on  this.    In  other  words,  no 

11  one  would  quarrel  about  a  fire  engine  coming  to  put  out  a 

12  fire  at  a  church,  or  a  policeman  directing  traffic  in 

13  front  of  a  church,  or  somebody  aiding  in  connection  with 

14  an  emergency  of  some  sort. 

15  We  also  frankly  realize  that  it  would  be 

16  completely  unconstitutional,  improper  and  illegal  for 

17  the  State  to  contribute  money  to  a  sectarian  school,  as 
19  has  been  established. 

19  What  we  have  said  is  that  we  are  in  favor  of, 

as  a  Committee,  unanimously,  the  separation  of  church  and 

21  state. 
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1  We  have  agreed  16  to  1  that  the  most  effective 

2  way  to  state  this  is  the  First  Amendment  language,  because 

3  we  have  a  specific  ruling  by  the  Court  of  Appeals  in  the 

4  Horace  Mann  case  which  unequivocally  states  the  separation 
of  church  and  state. 

g  Now,  where  I  think  I  may  have  misled  you  is 

rj        when  I  said  I  don't  know  what  a  future  court  would  do, 
a   whether  it  would,  if  the  Supreme  Court  held  in  the 
same  set  of  circumstances  that  this  would  be  a  valid 
grant  --  any  one  of  these  statutes  --  whether  or  not  the 
Court  of  Appeals  would  hold  to  that  or  not  I  simply  don't 
know. 

What  we  are  saying  to  this  Convention  is  that 
our  intention  was  to  state  as  unequivocally  as  we  could 
the  separation  of  church  and  state,  and  we  think  we  have 
done  it. 

If  you  will  refer  to  the  Horace  Mann  language  -- 
and  I  will  read  you  some  of  it,  if  you  want,  I  have  it 
right  here  --  it  in  effect  states  the  very  things  which  I 
think  may  have  worried  you  in  connection  with  the  question 
of  contributing  tax  money  to  the  support  of  sectarian  schools 
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1  If  I  might  read  it  to  you:    "After  consideration 

2  of  all  the  Supreme  Court  decisions  and  our  statement  of 

3  their  rationale  quoted  above,  we  have  reached  the 

4  conclusion  that  insofar  as  the  issue  of  the  First  Amendment 
g  is  concerned  we  should  apply  the  following  standards  in 

5  measuring  the  statutes  under  consideration." 
rj  Then  they  go  on  to  list  a  number  of  these. 
q  "A  State  can't  contribute  tax-raised  funds  to 
9  the  support  of  an  institution  which  teaches  the  tenets 

10   and  faith  of  any  church." 

2i  Then  it  quotes  in  exact  language  the  Everson 

case  that  I  quoted  to  you  yesterday  afternoon. 
-3  DELEGATE  CLARK:    Delegate  Macdonald. 

DELEGATE  MACDONALD:    Do  I  understand,  so  we 
have  this  clear,  that  this  is  the  intent  of  your  Committee 
in  suggesting  Section  2  in  its  present  form? 
DELEGATE  CLARK:    Delegate  Kiefer. 
DELEGATE  KIEFER:    Yes,  sir. 
DELEGATE  CLARK:    Delegate  Macdonald. 
DELEGATE  MACDONALD:     Do  I  understand  now  that 
that  intent  is  firm  and  meant  to  be  permanent,  that  this  is 


14 
15 
16 
17 
18 
19 
20 
21 


THE  JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  Building  -iQcjcn 

Court  Hrporltrs  Baltimore,  Maryland  21202  539-6760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


3696 


what  you  intend  to  long  as  this  section  is  in  its  present 
form? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    This  was  our  intent,  yes. 

DELEGATE  CLARK:    Delegate  Macdonald. 

DELEGATE  MACDONALD:     Is  that  true  regardless 
of  varying  interpretations  of  the  Court  in  the  future? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    We  based  this  language  -- 
I  will  try  again  to  make  it  clear,  and  I  don't  want  to 
be  cute  with  you. 

We  based  the  language  that  we  have  stated 
in  Section  2  on  what  our  Court  of  Appeals  has  said  in  the 
Horace  Mann  case  and  what  the  Supreme  Court  said  in  the 
Everson  case. 

This  is  the  only  basis  on  which  we  can 
tell  you  why  we  used  the  language  of  the  First  Amendment. 

Now,  in  the  Everson  case  --  and  I  will  take  again 
a  moment  to  read  you  that  famous  language  which  I  think 
establishes  this  concept: 

"The  establishment  of  religion  clause  of  the 
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1  First  Amendment  means  at  least  this:   Neither  a  state 

2  nor  the  Federal  Government  can  set  up  a  church.   Neither 

3  can  pass  laws  which  aid  one  religion,  aid  all  religions, 

4  or  prefer  one  religion  over  another.   Neither  can.  force 

5  nor  influence  a  person  to  go  to  or  remain  away  from  church 
5  against  his  will  or  force  him  to  profess  a  belief  or 

7    disbelief  in  any  religion.   No  person  can  be  punished  for 
q    entertaining  or  professing  religious  beliefs  or  disbeliefs, 
g    for  church  attendance  or  non-attendance.   No  tax  in  any 
10        amount,  large  or  small,  can  be  levied  to  support  any 
H        religious  activities  or  institutions,  whatever  they  may  be 
12        called,  or  whatever  form  they  may  adopt  to  teach  or  practice 
■yx         religion.    Neither  a  State  nor  the  Federal  Government 
H        can  openly  or  secretly  participate  in  the  affairs  of  any 
,5    religious  organizations  or  groups,  and  vice  versa. 

In  the  words  of  Jefferson,  the  clause  against  establishment 
of  religion  by  law  was  intended  to  erect  a  wall  of  separatioji 
between  church  and  state." 

Now,  our  court  applied  this  language  in  construin 
four  separate  grants  by  the  Legislature  to  four  separate 
institutions  of  higher  learning  and  held  in  the  case 
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of  three  of  them  that  this  was  an  aid  of  sectarian  schools 
and  therefore  unconstitutional. 

Now,  the  reason  we  adopted  the  First  Amendment 
language,  the  Court  went  on  in  this  very  case  to  say  that 
under  the  Maryland  Declaration  of  Rights  it  would  not 
be  unconstitutional  and  had  been  used  for  years  and  had  been 
the  practice  over  the  last  100  or  200  years. 

I  hope  that  I  have  made  clear  to  you  that  our 
language  is  based  upon  the  present  status  of  the  law  as 
clearly  established  by  the  Supreme  Court  and  by  our  own 
Court  of  Appeals,  and  I  can't  be  any  more  definite. 

DELEGATE  CLARK:    Delegate  Macdonald,  were  you 

finished? 

DELEGATE  MACDONALD:    I  understand  that  this 
represents  the  intent  of  your  Committee,  is  that  correct? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    That  is  correct,  and  is  so 

stated,  I  think,  in  our  memorandum. 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 


Scanlan. 


DELEGATE  SCANLAN:    The  question  Delegate  Macdona \d 
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1  was  trying  to  put  to  you  was  the  following,  Mr.  Kiefer, 

2  and  I  will  put  it. 

g  Suppose  Maryland  adopts  the  proposal   as  you 

4   have  it  in  the  First  Amendment  almost  in  hoc  verba  with  the 

First  Amendment,  and  a  few  years  hence  the  Supreme  Court 
of  the  United  States  holds  that  it  is  not  a  violation  of 
n        the  First  Amendment  for  a  State  to  make  matching  contributions 
o    to  institutions  of  higher  education  which  may  have  religious 
o   affiliations,  when  the  matching  grant  is  made  in  connection 
with  the  construction  of  laboratories,  classrooms,  and  other 
H        non-religious  facilities. 
,«  Assume  the  Supreme  Court  so  holds  in  the 

future.     Is  it  the  intention  of  your  Committee  to  permit 
that  interpretation  of  the  Supreme  Court  to  be  the 
interpretation  which  would  control  the  Maryland  courts  for 
purposes  of  applying  their  own  little  First  Amendment,  or 
would  it  be  the  intention  of  your  Committee  to  freeze 
the  decision,  the  result  reached  in  the  Horace  Mann  case 
in  the  Constitution  of  the  State,  assuming  the  adoption 
of  a  little  First  Amendment? 

Do  I  make  myself  clear 
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1  DELEGATE  CLARK:    Delegate  Kiefer. 

2  DELEGATE  KIEFER:    Well,  you  make  yourself  clear 
We  had  testimony  on  this  from  Mr.  William 

4   Marbury,  who  was  one  of  the  counsel  in  one  of  these 


5 


10 


cases,  and,  of  course,  I  think  you  know  something  about 
g   these  cases,  too. 

„  My  only  answer  to  you  on  that  is  that  our 

a   intent  is  the  effective  separation  of  church  and  state. 
g   If  you  are  asking  me  whether  or  not  it  is  our  intention, 

our  intention  is  established  in  the  Horace  Mann  case. 
.,,  Now,  if  you  are  asking  me  whether  or  not  at  a 

future  time  this  would  be  changed,  if  the  Court  of 

Appeals  reversed  itself  and  did  something  else  what  would 

,.   be  the  status,  I  can't  answer 
14 

I  can  only  tell  you  our  intention  was  to 
establish  a  separation  of  church  and  state  based  upon  what 
the  present  status  of  the  law  is  in  Maryland  as  enunciated 
by  the  Horace  Mann  case. 

Now,  I  don't  know  whether  that  helps  you  or 
doesn't,  but  I  am  not  going  to  try  to  conjecture  as  to 
what  is  going  to  happen  in  the  future. 
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1  DELEGATE  CLARK:    Delegate  Scanlan. 

2  DELEGATE  SCANLAN:    I  am  afraid  that  doesn't  help 

3  very  much. 

4  DELEGATE  CLARK:    The  Chair  recognizes  -  Delegate 
Willoner. 

DELEGATE  WILLONER:     During  the  debates  of  the 
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r.        Committee  on  this  subject,  was  it  not  the  intent  of  the 


Committee  to  freeze  Horace  Mann  into  the  law  of  Maryland? 
DELEGATE  CLARK:    Delegate  Kiefer. 


8 

9 
1Q  DELEGATE  KIEFER:    When  you  say  was  it  the 

H        intention  to  freeze  Horace  Mann,  it  was  the  intention  to 

freeze  the  concept  set  forth  in  the  Horace  Mann  case, 

.-   exactly. 


Now,  when  you  ask  me  was  it  the  intention  to 
freeze  the  specific  facts, as  such,  I  don't  know  whether 
it  was  or  not,  but  the  basic  concept  set  forth,  yes. 

DELEGATE  CLARK:    Delegate  Willoner. 

DELEGATE  WILLONER:   And  should  the  same  fact 
situation,  which  we  all  recognize  is  impossible,  but  should 
the  same  fact  situation  arise  and  the  Supreme  Court  hold 
that  what  the  Maryland  Court  of  Appeals  held  was 
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1  unconstitutional,  the  Maryland  rule  would  therefore  be 

2  more  restrictive,  is  that  notthe  case? 

3  DELEGATE  CLARK:    Delegate  Kiefer. 

4  DELEGATE  KIEFER:    It  would  be  more  restrictive 

5  unless  the  Maryland  Court  of  Appeals  again  reversed 

6  itself,  yes. 

7  DELEGATE  CLARK:    Delegate  Willoner. 

8  DELEGATE  WILLONER:     If  the  Maryland  Court  of 

9  Appeals  reversed  itself,  it  would  be  going  against  the 

10  intent  of  the  Committee,  is  that  not  correct? 

11  It  would  be  the  intent  of  the  Committee  that 

12  Horace  Mann  should  not  be  reversed  by  the  Court  of  Appeals? 

13  DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     I  can't  answer  specifically 

other  than  to  say  that  we  accepted  the  tenets  of  the  Horace 
Mann  case,  and  I  am  not  willing  to  say  that  if  the  Court  of 
Appeals  and  the  Supreme  Court  reversed  itself  unequivocally 
on  this  particular  set  of  facts  that  we  as  a  Committee 
would  feel  that  we  had  been  wrong. 

What  I  am  saying  is  that  we,  as  a  Committee, 
adopted  the  lines,  the  guidelines  and  the  principles  of 
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1    the  Horace  Mann  case. 


2 


Now,  I  am  sorry  if  you  feel  that  I  am  equivocating, 

3  and  when  I  say  we  froze  the  Horace  Mann  case  into  our  feel- 

4  ing,  we  used  the  Horace  Mann  case  and  its  concepts  of  the 

5  law,  yes.   We  were  not  so  much  concerned  about  the 

6  particular,  peculiar  set  of  facts  as  such  as  we  were 

7  about  the  broad  principles  of  avoiding  any  secular  or 

8  sectarian  involvement  by  the  State. 

9  When  we  get  to  specific  instances,  I  have  no  answer 

10  That  is  up  to  the  individual  courts. 

11  DELEGATE  CLARK:    The  Chair  recognizes  Delegate 

12  Mentzer. 

13  DELEGATE  MENTZER:     Chairman  Kiefer,  was  there 

14  any  feeling  on  the  part  of  your  Committee  that  if  and 

15  when  the  Supreme  Court  faces  squarely  cases  raising  the 
15  problem  of  public  money  to  aid  parochial  schools  that  they 
17  will  probably  hold  that  the  no  establishment  clause  will 
19  not  bar  the  States  from  assisting  such  students  on  some 

19  version  of  the*  pupil  benefit  theory  even  though  the  pupil 

20  benefit  might  work  indirectly  to  aid  the  schools  themselves? 
2i  DELEGATE  CLARK:    Delegate  Kiefer. 
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DELEGATE  KIEFER:     I  am  not  sure  I  understand 
your  question. 

DELEGATE  CLARK:    Could  you  put  the  question  in 
a  different  way? 

DELEGATE  MENTZER:    As  I  understand  it,  the  issue 
of  public  support  going  to  church  schools  has  really  not 
been  faced  clearly  by  the  Supreme  Court,  but  some  people 
feel  that  when  it  is,  probably  such  aid  would  be  authorized 
on  the  pupil  benefit  theory,  even  though  others  feel 
that  the  pupil  benefit  theory  would  then  be  aiding 
schools  themselves. 

I  wondered  whether  your  Committee  had  looked 
ahead  to  that  or  had  a  feeling  about  how  the  rulings  might 
go  in  the  future. 

DELEGATE  CLARK:     Delegate  Kiefer. 

DELEGATE  KIEFER:   We  talked  about  all  aspects 
of  this  as  far  as  we  could.   We  have  not  tried  to  undertake 
what  the  future  might  hold.   We  did  try  to  establish  -- 
which  I  couldn't  get  across  apparently  to  Delegate 
Willoner  or  to  some  of  the  other  questioners  --  was  that 
we  intended  to  freeze  into  the  meaning  of  this  section 
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^    the  law  as  stated  in  the  Horace  Mann  case,  but  without 
g    regard  to  a  specific  set  of  facts,  because  facts  vary 
from  case  to  case. 

DELEGATE  CLARK:    Delegate  Mentzer. 

DELEGATE  MENTZER:    Was  the  pupil  benefit 
theory  involved  in  the  Horace  Mann  case? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    No. 

DELEGATE  CLARK:    The  chair  recognizes  Delegate 
Johnson. 

DELEGATE  JOHNSON:    Chairman  Kiefer,  with  respect 
to  your  little  First  Amendment  as  provided  in  Section  2, 
freedom  of  religion,  would  you  have  any  objection  if  I 
provided  my  own  interpretation  of  that? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     Be  my  guest. 

DELEGATE  CLARK:    Delegate  Johnson. 

DELEGATE  JOHNSON:    Would  it  be  fair  to 
suggest  that  you  would  recommend  this  to  the  rest  of  the 
Committee  of  the  Whole? 

DELEGATE  CLARK:   Delegate  Kiefer. 
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1  DELEGATE  KIEFE-R:     Recommend  what? 

2  DELEGATE  CLARK:    Delegate  Johnson. 

3  DELEGATE  JOHNSOiN:    What  I  am  concerned  about, 

4  Chairman  Kiefer,  you  don't  mean  to  lock  the  Committee  of 

5  the  Whole  in  and  lock-  this  Constitution  or  this  Convention 

6  into  the  various  interpretations  that  may  or  may  not,  that 

7  have  been  given  or  may  or  may  not  be  given  to  this 

8  freedom  of  religion  clause,  and  isn't  it  best  we  all 

9  interpret  it  in  our  own  way  and  vote  accordingly? 

10  DELEGATE  CLARK:    Delegate  Kiefer. 

11  DELEGATE  KIEFER:     That  is  a  good  concept 

12  except  that,  Delegate  Johnson,  the  Supreme  Court  of  the 

13  United  States  has  in  a  number  of  instances  ruled  as  to 

14  specific  situations. 

,c  It  has  not  completely  and  I  suppose  never  will 

16  completely  fill  in  every  one  of  the  possible  pieces  of 

17  the  mosaic  that  could  go  into  this  picture. 

I  am  not  trying  to  dodge  the  issue  when  I  say 

that  we  can't  guess  what  it  might  be,  but  I  think  that, 
as  you  say,  each  person  has  to  conceive  what  they  think 
it  might  mean.   All  I  can  say  it  was  the  intent  of  the 
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Committee  to  freeze  into  our  Constitution  the  legal  concepts 
of  the  Horace  Mann  case,  and  any  fact  that  may  be  related 
to  it  that  follows  through  would  normally  follow. 

DELEGATE  CLARK:     The  Chair  recognizes.  Delegate 

Henderson. 

DELEGATE  HENDERSON:     I  hate  to  prolong  this 
discussion,  but  perhaps  this  question  will  clear  something 

up. 

Is  it  not  the  case  --  and  I  don't  know  whether 
it  is  or  not  --  that  the  Court  of  Appeals  in  reaching 
that  decision  in  the  Mann  case  was  putting  a  construction 
on  the  Federal  Constitution.    It  didn't  base  it  on  the  Mary 
land  Constitution,  did  it? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     You  are  correct,  it  did  not 
base  it  on  the  Maryland  Constitution,  and  in  fact  said 
the  Maryland  Constitution  would  have  held  these  grants 

valid. 

DELEGATE  CLARK:    Delegate  Henderson. 

DELEGATE  HENDERSON:    Therefore  it  was  following 
the  interpretation  placed  upon  the  Sixth  Amendment  of  the 
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Federal  Constitution  by  the  Supreme  Court,  and  only  the 
Supreme  Court  is  the  authoritative  interpreter  of  the  Federa 
Constitution,  is  that  not  true? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     Yes, sir,  except  it  was  the 
First  Amendment,  not  the  Sixth.    That  is  correct. 

DELEGATE  CLARK:    Delegate  Henderson. 

DELEGATE  HENDERSON:    I  would  suggest  it  would 
be  a  most  unfortunate  situation  if  the  Court  of  Appeals 
was  bound  by  its  own  interpretation  which  it  placed  on  the 
Federal  Constitution  if  that  were  modified  in  principle 
by  the  Supreme  Court. 

In  other  words,  I  should  think  it  would  be  a  very 
unfortunate  situation  if  the  Supreme  Court  should  have 
interpreted  it  one  way  and  then  the  Court  of  Appeals, 
based  on  a  former  or  an  erroneous  interpretation,  should 
interpret  it  another  way. 

In  other  words,  it  seems  to  me  that  the  thing 
should  go  up  'or  down  depending  on  which  way  the  Supreme 
Court  decides  it. 

DELEGATE  CLARK:    Delegate  Kiefer. 


Court  Reporters 


THE  JACK   SALOMON  REPORTING  SERVICE 

100  Equitable  Duilding 

Baltimore,  Maryland  21202 


539-6760 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


8709 

DELEGATE  KIEFER:    This  is  correct,  sir,  subject 
only  to  what  further  interpretation  or  subject  to  whatever 
acts  the  General  Assembly  might  want  to  modify  the  situation 
by. 

DELEGATE  CLARK:    The  Chair  recognizes  Delegate 
Gallagher. 

DELEGATE  GALLAGHER:    Chairman  Kiefer,  I  think 
that  many  people  are  in  sympathy  with  the  situation  in  which 
you  find  yourself  in  trying  to  discuss  this  church-state 
matter,  because  there  are  people  who  have  spent  a  lifetime, 
and  even  the  experts  don't  agree. 

Again,  without  trying  to  fence  in  any  way, 
was  it  the  intention  of  your  Committee  to  overrule  any 
Maryland  Court  of  Appeals  case  involving  matters  of  church 
and  state  by  the  determination  it  has  made? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Well,  I  don't  know  that 
this  Committee  ever  attempted  to  overrule  anything  the 
Court  of  Appeals  did,  no. 

DELEGATE  CLARK:     Delegate  Gallagher. 

DELEGATE  GALLAGHER:    I  asked  you  that  for  this 


Court  Reporlert 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


15 
16 
17 
18 
19 
20 
21 


8710 


1  reason.    In  the  last  two  years  there  have  been  three  very 

2  significant  church-state  cases  of  which  the  Mann  case 
5  was  one.    The  first  was  Murray  v.  Comptroller  which 

4  held  that  the  Maryland  exemption  granted  to  churches 

5  and  houses  of  worship  and  parsonages  was  not  unconstitutiona 

6  either  under  the  Maryland  Constitution  or  the  Federal 

7  Constitution.    That  was  the  unanimous  decision  of  the 

8  Court  of  Appeals. 

9  The  next  case  in  sequence  was  Horace  Mann, 

10  which  held  that  Notre  Dame  College,  St.  Josephs  at 

11  Emmittesburg,  and  Western  Maryland  College  were  so  sec- 
tarian that  under  their  interpretation  of  the  First 
Amendment  it  violated  the  no  establishment  clause  under 

14  criteria  which  it  set  up,  as  you  pointed  out. 


The  third  case  was  the  Truitt  vs.  Tawes  case 
which  said  that  even  though  a  hospital  may  be  sponsored 
by  a  religious  organization,  the  State  in  granting  loans 
to  it  did  not  violate  either  the  Maryland  Constitution 
or  the  religion  clauses  of  the  First  Amendment  because  of 
the  public  purpose  it  serves,  as  you  pointed  out,  despite 
the  fact  there  were  chapels  in  the  hospital,  and  there  was 
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in  effect  a  house  of  worship. 

Prior  to  that  time,  of  course,  there  were 
two  Maryland  Court  of  Appeals  cases  involving  school  bus 
transportation,  the  St.  Marys  County  case  and  the.  Baltimore 
County  case. 

Now,  I  would  presume  that,  as  you  said,  you 
have  not  affected,  in  taking  the  position  that  you  identify 
your  Committee^  rationale  that  it  wants  to  effectuate 
the  separation  of  church  and  state  as  was  done  in  the 
Horace  Mann  case,  that  you  have  not  attempted  to  overrule 
any  of  the  prior  church-state  cases  or  the  subsequent 
church-state  cases. 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  think  this  is  correct. 

DELEGATE  CLARK:    Delegate  Gallagher. 

DELEGATE  GALLAGHER:    I  have  one  further 
question.    You  have  quoted  from  Everson,  and  you  have 
selected  a  certain  paragraph. 

Would  the  Committee,  and  did  the  Committee 
intend  to  take  the  complete  text  of  the  Majority 
opinion  of  Everson,  from  which  you  have  quoted,  and  holding 
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1  in  Everson  case  as  a  consistent  principle  with  the 

2  separation  of  church  and  state? 

3  If  you  didn't  reach  that  point,  I  don't  want 

4  to  press  it. 

5  DELEGATE  CLARK:    Delegate  Kiefer. 

6  DELEGATE  KIEFER:     We  did  not.   I  am  aware 

7  of  the  facts  in  the  Everson  case.   We  adopted  the 

8  statement  of  the  court  in  establishing  what  it  intended 

9  to  be  a  separation  of  church  and  state,  recognizing  the 

10  fact  that  in  many  cases  throughout  the  country,  as  well  as 

11  the  Supreme  Court,  there  are  decisions  holding  something  is 

12  public  use,  something  is  for  public  purposes,  something  in 
^3  aid  of  religion.   These  go  in  all  directions. 

!4  DELEGATE  CLARK:   Delegate  Gallagher. 

lg  DELEGATE  GALLAGHER:   Again,  I  think  that  the 

Tg  Committee's  attempt  to  provide  for  separation  of  church  and 

n«7  state  was  an  admirable  one.   I  think  the  First  Amendment 
has  always  been  the  avenue  by  which  separation  of  church 
and  state  has  been  achieved,  but  the  Everson  case  had  this 
paragraph  right  after  the  one  you  quoted: 
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1 

amendment  comments  that  New  Jersey  cannot  hamper  its 

2 

citizens  in  the  free  exercise  of  their  own  religion. 

3 

Consequently,  it  can't  exclude  individual  Catholics, 

4 

Lutherans,  Mohammedans,  Baptists,  Jews,  Methodists,  non- 

5 

believers,  Presbyterians,  or  members  of  any  faith,  because 

6 

of  their  faith  or  lack  of  it,  from  receiving  the  benefits 

7 

of  public  welfare  legislation." 

8 

This  is  the  next  paragraph  after  the  one  you 

9 

read.   It  is  the  complete  rationale  of  Everson,  and  not 

10 

just  the  no  establishment  aspect. 

11 

Would  I  be  correct  in  assuming  that  this  entire 

12 

rationale,  what  you  have  quoted  and  what  I  have  quoted, 

13 

is  the  decision  in  Everson  which  the  Committee  found 

14 

acceptable? 

15 

DELEGATE  CLARK:   Delegate  Kiefer. 

16 

DELEGATE  KIEFER:   Well,  I  think  that  is 

17 

correct,  because  it  states  what  is  the  law  and  what  has 

18 

to  be  followed  in  the  Court  of  Appeals  in  Maryland,  and  it 

19 

has  nothing  to  do  with  the  aid  of  religion,  but,  as  I 

20 

pointed  out,  there  are  situations  which  our  court  has  held 

21 

are  matters  involving  public  purposes.   It  is  a  matter, 

i 
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1  again,  of  the  dog  chasing  the  tail,  where  you  don't  get 

2  into  aiding  or  infringing  on  the  rights  of  people  because 

3  of  their  religion, 

4  DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
g    Weidemeyer. 

DELEGATE  WEIDEMEYER:   In  the  Horace  Mann  case,  d}d 
tj  not  the  Court  of  Appeals  cite  the  Everson  case  and  refer 

3    to  the  paragraph  that  you  have  in  your  memorandum  so 

that,  by  reference,  in  that  Horace  Mann  case  they  adopted 
the  Everson  case  construction  of  the  First  Amendment 
Yl  language? 

12  DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   That  is  correct. 
DELEGATE  CLARK:    The  Chair  recognizes  Delegate 
Willoner. 

DELEGATE  WILLONER:   The  paragraph  that  was  just 
quoted  by  Delegate  Gallagher,  however,  was  not  discussed 
in  the  Committee,  was  it? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   I  don't  remember  that  it  was. 

DELEGATE  CLARK:   Are  there  further  questions 
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1  on  Section  2?   Delegate  Clagett. 

2  DELEGATE  CLAGETT:   Mr.  Chairman,  I  rise  to  a 

3  point  of  personal  privilege  to  remind  the  Delegates  that 

4  upon  occasion  they  have  heard  me  refer  to  whispers,  and 

5  have  pointed  in  the  direction  of  the  portrait  at  the 

5  corner  of  the  wall.   I  have  not  made  it  clear  that  our 

rf  journal  clerk,  Mr.  Oden  Bowie,  is  the  direct  grandson  of 

3  Governor  Oden  Bowie.   I  only  refer  to  the  fact  so  that 

g  there  is  a  certain  amount  of  company  and  companionship  in 

10  some  degree  of  burden  and  hardship. 

11  However,  I  rise  at  this  point  to  ask  that  you 

12  welcome  here  the  granddaughter  of  Governor  Oden  Bowie,  and 

13  our  journal  clerk's  charming  wife,  Mrs.  Laura  Bowie,  and 

14  their  daughter  Maudie.    (Applause.) 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 

Pullen. 

DELEGATE  PULLEN:   Mr.  Chairman,  I  would  like  to 
know  if  you  do  not  think  that  prolonged  discussion  on 
this  topic  this  evening  would  interfere  with  our  religious 
duties  tomorrow. 

DELEGATE  CLARK:    The  Chair  thinks  that 
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1  Delegate  Powers  has  disappeared  at  the  present  time,  but 

2  maybe  he  will  be  back  shortly. 

3  The  Chair  recognizes  Delegate  Dulany. 

4  DELEGATE  DULANY:   The  Committee  on  Public 

5  Information  would  like  to  report  that  the  score  is  10-7, 

6  at  the  half  time,  Green  Bay. 

7  DELEGATE  CLARK:   Delegate  Kiefer. 

g  DELEGATE  KIEFER:   In  case  you  did  not  note  it 

9    last  night,  in  Section  2  I  corrected  a  typographical  error. 

10  The  word  on  the  second  line,  after  the  word  "religion" 

11  should  be  "or",  not  "nor". 

12  DELEGATE  CLARK:   If  there  is  no  objection, 
1*    this  correction  can  be  made. 

14  Are  there  any  further  questions  on  Section  2? 

If  not,  we  will  move  to  Section  3.   Are  there  any  questions 
on  Section  3?   Are  there  any  questions  on  Section  4?   Are 
there  any  questions  on  Section  5?   Delegate  Hargrove. 

DELEGATE  HARGROVE:   Chairman  Kiefer,  in  Section 
5,  on  line  3,  does  the  word  "shall"  modify  each  of  the 
various  portions  as  you  go  down  in  Section  A? 

I  n  other  words,  a  person  accused  of  a  crime 
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shall  have  a  right,  and  so  forth,  for  example,  to  be 
informed,  to  be  confronted,  to  have  compulsory  process, 
and  so  forth? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   That  is  my  opinion,  yes, 
it  does. 

DELEGATE  CLARK:   Delegate  Hargrove. 

DELEGATE  HARGROVE:   A  second  question.   Did 
the  Committee  intend  that  this  be  an  absolute  right  to 
have  these  various  things  such  as  to  be  confronted,  jury 
trial ,  and  so  forth? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   What  do  you  mean  "an  absolute 


right 


117 


This  is  the  language  of  the  Sixth  Amendment, 
and  it  is  not  unlike  the  language  of  our  Article  21.   When 
you  say  "absolute  right",  I  assume  they  are  absolute  rights 
within  reasonable  limitations.    The  Supreme  Court  of 
the  United  States,  and  our  own  Court  of  Appeals,  is 
constantly  judging  specific  situations  and  interpreting 
the  application  of  these  acts. 
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1  DELEGATE  CLARK:   Delegate  Hargrove. 

2  DELEGATE  HARGROVE:   I  understand  that,  but  what 

3  I  am  driving  at,  does  the  language  used  here  make  it 

4  mandatory  that  these  rights  be  had  by  a  person  accused  of 
g    a  crime  --  absolutely,  therefore,  not  being  able  to  waive 

5  any  of  these  rights  such  as  you  can  under  the  present 
rj  construction  of  the  Federal  and  State  constitution. 

8  DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   I  am  going  to  yield  to 
Delegate  Bothe  on  this.   She  is  one  of  our  criminal  law 
W         experts. 
22  DELEGATE  BOTHE:   I  think  the  answer  is  simple. 

Insofar  as  the  Supreme  Court  and  State  Court  of  Appeals 
14    have  to  date  construed  these  rights  to  be  absolute,  they 
are  and  they  will  become  more  or  less  so  as  future  cases 
determine. 

DELEGATE  CLARK:   Delegate  Hargrove. 
DELEGATE  HARGROVE:   Under  this  language,  could 
a  person  waive  the  right  to  counsel,  if  it  is  mandatory? 
DELEGATE  CLARK:   Delegate  Bothe. 
DELEGATE  BOTHE:   I  think  I  understand  your 
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1  question.   I  can't  think  of  the  name  of  the  case,  but  it 

2  has  been  held  that  a  person  --  in  a  very  recent  Maryland 

3  case  --  can  insist  upon  representing  himself  and  waive 

4  his  right  to  counsel,  a  defective  delinquent  case  the 

5  name  of  which  I  can't  recall.   I  don't  think  here  we  are 

6  making  any  effort  to  change  the  scope  of  existing  law  or 

7  freeze  the  law  in  any  respect.   We  are  simply  reiterating 

8  the  existing  language  which  is  found  in  Article  21,  with 
g  the  exception  --  as  a  matter  of  fact,  I  think  all  of 

10  those  provisions  are  in  Article  21,  and  also  in  the  Sixth 

11  Amendment. 

12  DELEGATE  CLARK:   Delegate  Hargrove. 

13  DELEGATE  HARGROVE:   I  think  if  you  will  look, 

t±  they  do  not  use  the  word  "shall",  they  use  the  word  "hath", 
if  I  am  not  mistaken,  and  also  the  Federal  Constitution 
does  not  use  the  words  "shall  have"  in  each  instance  --  it 


15 

16 

17    says  "shall  enjoy",  and  then  goes  on  to  provide  not  the 

mandatory  form  but  just  "to  have". 

I  just  wanted  to  make  sure  that  the  language 
here  is  the  same  construction  as  the  courts  have  given 
to  date. 
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DELEGATE  CLARK:   Delegate  Bothe. 

DELEGATE  BOTHE:   I  am  glad  you  asked  the  question 
because  I  think  that  the  record  should  be  clear  that  we 
have  no  intention,  although  we  have  modernized  the 
language  and  changed  the  order,  we  have  no  intention  of 
altering  the  state  of  the  law  by  so  doing. 

DELEGATE  CLARK:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  Chairman,  is  it  not 
true  that  our  Committee  in  all  of  these  areas  suggested 
by  Delegate  Hargrove  meant  that  they  shall  have  the  right 
to  be  informed,  that  they  shall  have  the  right  to  be 
informed  of  the  nature  and  cause  of  the  accusation  in  time 
to  prepare  defense,  they  shall  have  the  right  to  assis- 
tance of  counsel,  and  of  course  that  right  can  be  waived, 
and  we  recognize  that. 

Also,  they  shall  have  the  right  to  have 
compulsory  process  for  obtaining  witnesses  --  whether 
they  take  advantage  of  it  or  not,  they  shall  have  that 
right  --  and.  they  shall  have  the  right  to  have  a  sneedy 
and  public  trial  by  an  impartial  jury  of  twelve  without 
whose  unanimous  consent  he  shall  not  be  adjudged  guilty. 
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1  The  Committee  did  not  mean  that  they  must 

2  have  to  have  them  whether  they  want  them  or  not,  but  they 

3  shall  have  the  right  to  have  all  of  these  things,  and  of 

4  course  in  all  of  the  cases  it  is  up  to  the  accused  him- 

5  self  whether  or  not  he  wants  to  waive  it. 
5  Mr.  Chairman,  I  have  tried  to  state  what  I 
7  thought  was  the  Committee's  intent,  and  would  ask  the 
9  Chairman  if  he  does  not  agree  with  that. 
g  DELEGATE  CLARK:   Delegate  Kiefer. 

10  DELEGATE  KIEFER:   Again  I  thank  you  very 

11  much,  Delegate  Weidemeyer.   I  think  that  is  correct,  subject 

12  to  the  view  of  my  criminal  law  experts. 
,-  DELEGATE  CLARK:   Delegate  Willoner. 

DELEGATE  WILLONER:   Just  to  restate  a  little 
bit  what  Mr.  Weidemeyer  said,  the  right  to  confrontation 
has  been  held  to  be  one  of  those  rights  that  you  can't 
waive  in  Maryland,  and  the  intent  here  is  not  to  change  the 
present  Maryland  law  or  the  Federal  law  as  it  applies  to 

,q    Maryland. 

DELEGATE  CLARK:   Delegate  Kiefer. 
20 

DELEGATE  KIEFER:   Thank  you.   You  have  now  heard 
21 
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from  my  criminal  law  counsel  en  banc. 

DELEGATE  CLARK:   Are  there  any  further  questions 
on  this  section?   Delegate  Carson. 

DELEGATE  CARSON:   Chairman  Kiefer,  your  language 
with  regard  to  having  a  jury  trial  speaks  in  absolute 
terms,  as  does  Article  6  of  the  Federal  Constitution,  but 
I  believe,  if  I  am  not  incorrect,  that  the  Supreme  Court 
has  held  that  in  the  area  of  minor  misdemeanors,  including 
but  not  perhaps  limited  to  those  for  which  only  a  fine 
would  be  available,  a  jury  trial  is  not  required. 

Do  you  have  any  intention  whatsoever  of  changing 
those  Federal  cases  and  making  our  law  more  restrictive? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   In  the  first  place,  the  Federa 
courts  have  held  that  the  restrictions  with  respect  to 
criminal  law  juries  and  civil  law  juries  are  not  applicable 
to  state  action,  so  what  we  do  is  not  subject  at  the 
moment  to  interpretation  by  the  Supreme  Court. 

They  have  not  extended  those  two  areas  to  state 


action. 


Now,  we  have  not  changed  in  any  way  in  this 
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1  article  the  rights  of  the  accused  to  have  a  jury  trial  with 

2  the  unanimous  verdict  of  twelve  persons. 

3  It  does  not,  however,  prevent  a  person  from 

4  waiving  a  jury  trial  if  he  so  wants.   We  are  not  changing 

5  the  law  at  all. 

5  DELEGATE  CLARK:   Delegate  Carson. 

7  DELEGATE  CARSON:   Let  me  be  more  specific. 

9  If  the  Supreme  Court  holds  --  as  I  believe  it 

9    has  held  --  that  in  the  case  of  a  relatively  minor  mis 

demeanor  it  is  not  necessary  under  the  Federal  Constitution 
11    to  have  a  jury  trial,  would  this  language  mandate  in  a 
minor  traffic  offense  that  a  jury  trial  be  held  in  this 

case 

DELEGATE  CLARK:   Delegate  Kiefe.r. 

DELEGATE  KIEFER:   It  does  not  change  the 
15 

lg    present  situation 


17 
18 
19 
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21 


DELEGATE  CLARK:   Delegate  Carson. 

DELEGATE  CARSON:   One  further  question  in 
another  area.   I  take  it  you  have  no  languate  whatsoever 
with  regard  to  grand  jury  presentment  beins  required. 

DELEGATE  CLARK:   Delegate  Kiefer. 
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DELEGATE  KIEFER:   That  shows  up  in  Recommendation 
No.  2,  which  is  not  before  us  at  the  moment. 

DELEGATE  CARSON:   Thank  you. 

DELEGATE  CLARK:   Are  there  any  further  questions 
on  Section  5?   The  Chair  recognizes  Delegate  Child. 

DELEGATE  CHILD:   In  Section  5,  Subsection  B, 
that  section  refers  to  bail  for  an  accused,  does  it  not? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Yes,  sir. 

DELEGATE  CLARK:   Delegate  Child. 

DELEGATE  CHILD:   Now,  if  you  will  turn  over  to 
Section  8,  on  page  4,  line  3,  the  first  words  "excessive 
bail  shall  not  be  required",  that  also  refers  to  bail, 

does  it  not? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Yes,  sir,  that  is  true,  but  it 
is  not  a  more   inclusive  or  encompassing  term  than  that 
set  forth  in  5(B).   5(B)  refers  only  to  situations  prior 
to  trial,  and  the  other  language  refers  to  bail  under  post- 
convictions as  well  as  before  trial. 

DELEGATE  CLARK:   Delegate  Child. 
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I  DELEGATE  CHILD:   Is  there  anything  to  prevent 


any  statute  being  made  under  the  latter  section  --  that 
is,  Section  8  --  that  you  couldn't  do  under  this 
^    Section  5? 

DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
Bothe.   For  what  purpose  does  she  rise? 
„  DELEGATE  BOTHE:   I  rise  perhaps  on  a  point  of 

o    parliamentary  order,  perhaps  to  answer  Judge  Child's 
question. 

Judge  Child  has  filed  a  minority  report  dealing 
Ti    with  this  issue.   The  majority  report  answers  differently 
than  our  Chairman  just  has  to  the  questions,  or  one 
question  which  Judge  Child  has  addressed  which  has  been 
answered. 

The  second  part  of  our  proposed  Section  5  does 
not  deal  with  bail  except  as  an  incidental.   It  deals 
with  the  subject  of  pretrial  release. 

I  believe  the  report  of  Judge  Child  and  others 
in  the  minority  report  contends  that  this  section  is  super 
fluous.   This  committee  will  hear  debate,  pro  and  con,  on 
that  section,  and  I  suggest  that  it  is  improper  for  Judge 
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1  Child  at  this  juncture  to  ask  the  Chair  what  the  committee 

2  meant  when  the  subject  in  dispute  will  be  up  for  discussion 

3  before  this  group  at  the  proper  time. 

4  DELEGATE  CLARK:   Delegate  Child. 

5  DELEGATE  CHILD:   I  will  accept  that,  with  the 

6  understanding  that  mine  is  a  majority  report,  although  it 

7  is  filed  as  a  minority  report. 

8  DELEGATE  CLARK:   The  Chair  recognizes  Delegate 

9  Henderson. 

10  DELEGATE  HENDERSON:   Delegate  Kiefer,  was  your 

11  committee  aware,  in  adopting  the  absolute  requirement  of 

12  twelve  for  the  jury  and  unanimous  verdict,  and  requiring 

13  in  civil  procedure  a  unanimous  verdict,  that  there  are  no 

14  less  than  29  states  which  permit  variations  on  that  theme, 

15  either  permit  less  than  a  unanimous  verdict  in  both  civil 
15  and  criminal  cases,  or  permit  a  jury  of  less  than  twelve 

in  certain  cases? 
1Q  DELEGATE  CLARK:   Delegate  Kiefer. 

12  DELEGATE  KIEFER:   Yes,  sir,  we  were  aware  of  it. 

DELEGATE  CLARK:   Are  there  any  further  questions 

21  on  this  section?   The  Chair  recognizes  Delegate  Grant. 
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DELEGATE  GRANT:   I  have  one  further  question 
on  Section  3.   It  is  just  a  short  one,  I  think. 

DELEGATE  CLARK:   Well,  go  ahead,  Delegate 
Grant. 

DELEGATE  GRANT:   In  Section  3,  where  you  speak 
of  deprivation  of  life,  liberty  or  property,  by  "property" 
or  "liberty",  did  you  intend  to  include  licenses  and 
privileges  granted  by  the  State,  such  as  drivers'  licenses? 
DELEGATE  CLARK:   Delegate  Kiefer. 
DELEGATE  KIEFER:   I  don't  know  that  we  ever 
considered  that.   I  don't  know  what  you  mean.  I  would 
assume  that  due  process  of  law  would  apply  to  any  kind 
of  a  situation  involving  a  property  right.   I  am  not  quite 
sure  that  I  understand  what  you  mean. 

DELEGATE  CLARK:   Would  you  rephrase  your 
question? 

DELEGATE  GRANT:   A  specific  liberty  or  property 
in  this  situation  would  be  such  things  as  drivers'  licenses 
issued  by  the  Department  of  Motor  Vehicles,  which  are 
picked  up  at  a  rather  capricious  rate?   Would  this  apply 
to  a  situation  like  that? 
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1  DELEGATE  CLARK:   Delegate  Kiefer. 

2  DELEGATE  KIEFER:   We  didn't  consider  that 

3  specific  question,  no,  sir.   I  would  assume,  however, 

4  that  if  there  was  a  capricious  or  arbitrary  action,  a 

5  proper  solution  to  it  would  be  a  court  action  in  which  you 
5  would  challenge  the  action  as  being  against  due  process  of 
•7  law,  but  when  you  ask  me  what  due  process  of  law  covers, 

8  it  covers  all  life,  liberty,  and  property,  and  it  is  the 

9  subject  of  a  very  wide  range  of  cases  by  both  Maryland 
10  courts  --  because  it  appears  in  no  less  than  three 
\\  different  articles  in  our  present  declaration  of  rights, 
12  and  of  course  it  is  the  fundamental  concept  on  which  the 
T*  Supreme  Court  has  brought  into  the  orbit  of  state  action 
•\a  these  various  amendments  like  the  First,  Fourth,  Sixth, 
,g  and  Eighth,  so  what  "due  process"  means  it  is  hard  for  me 

to  try  to  tell  you  except  it  seems  to  me  to  cover  nearly 


-,„         everything,  now. 


18 
19 
20 
21 


DELEGATE  CLARK:   Delegate  Grant. 

DELEGATE  GRANT:   Specifically,  you  did  not 
intend  to  exclude  privileges  and  licenses  granted  by  the 
State  on  the  ground  that  they  were  the  property  of  the 
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1  State  rather  than  the  property  of  the  individual? 

2  DELEGATE  CLARK:   Delegate  Kiefer. 

3  DELEGATE  KIEFER:   No,  we  are  only  stating  the 

4  very  basic  concept  that  an  individual's  rights  cannot  be 
g    taken  away,  his  property  cannot  be  taken  away  without 

5  due  process.   If  it  is  a  property  right  and  is  being  taken 
7    without  due  process,  then  he  is  entitled  to  relief,  because 
3    one  of  the  basic  concepts  of  this  Declaration  of  Rights, 

g    as  we  have  set  them  forth,  is  that  they  are  judiciable  -- 
10    that  is,  they  can  be  tested  and  tried  in  courts  of  law. 
H  I  hope  that  answers  your  question,  because  it 

12    is  intended  to  be  a  very  broad  concept  to  protect 
,-    individual  rights,  and  this  may  very  well  be  one  of  them. 
14  DELEGATE  CLARK:   Delegate  Grant. 

DELEGATE  GRANT:   I  wanted  to  ascertain  if  you 
expect  the  very  most  liberal  interpretation  of  this 
-_    provision. 

DELEGATE  KIEFER:  Yes,  sir. 

DELEGATE  CLARK:   Are  there  any  further  question', 
on  Section  5?   Delegate  Willoner. 

DELEGATE  WILLONER:   Mr.  Chairman,  isn't  it  true 


15 
16 


18 
19 
20 
21 


THE  JACK   SALOMON  REPORTING  SERVICE 

100  Equitable  Building  ^taryen 

Court  Btport*"  Baltimore,  Maryland  21202  OJV-o/w 


8730_ 

1  that  in  discussing  the  question  of  jury  trials  for  minor 

2  offenses  it  was  the  intent  of  the  Committee  they  should 

3  continue  because  this  was  a  very  important  right,  even 

4  though  the  offense  is  a  minor  offense? 

5  DELEGATE  CLARK:   Delegate  Kiefer. 

6  DELEGATE  KIEFER:   This  is  correct. 

7  DELEGATE  CLARK:   The  Chair  recognizes  Delegate 
3  Lloyd  Taylor. 

9  DELEGATE  LLOYD  TAYLOR:   The  Committee  voted  to 

10  remain  silent  on  the  question  of  capital  punishment.   In 

H  Section  5,  Part  B,  we  have  a  statement  pertaining  to  death, 

12  or  life  imprisonment.   Is  this  going  against  the  Committee'^ 

I*  decision  to  remain  silent  on  the  question  of  capital 

24  punishment? 

lg  DELEGATE  CLARK:   Delegate  Kiefer. 

lg  DELEGATE  KIEFER:   No,  we  still  have  capital 

17  punishment,  and  we  still  have  life  imprisonment.   All  this 

,fl  does  is  state  that  in  certain  cases  other  than  capital 

,Q  punishment  or  life  imprisonment  cases,  certain  actions 

20  can  or  should  be  taken.   It  has  nothing  to  do  with 

2i  abolishing  capital  punishment. 
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1  DELEGATE  CLARK:   Delegate  Taylor. 

2  DELEGATE  LLOYD  TAYLOR:   Was  the  Committee 

3  unanimous  on  this  particular  section? 

4  DELEGATE  CLARK:   Delegate  Kiefer. 

5  DELEGATE  KIEFER:   If  you  will  wait  just  a 

6  moment,  I  will  tell  you  what  the  vote  was.   I  think  I  can 

7  tell  you  what  it  was.    We  have  it  on  most  of  them,  but  a 

8  few  we  have  not  been  able  to  find. 

9  The  score  on  5(B)  was  7  in  favor,  5  against, 

10  and  3  abstentions. 

11  DELEGATE  CLARK:   The  Chair  recognizes  Delegate 

12  Cardin. 

13  DELEGATE  CARDIN:   Chairman  Kiefer,  I  am  a  little 

14  confused  by  two  answers  you  gave;  the  last  one  to  Delegate 

15  Willoner  is  the  one  that  reversed  an  answer  you  had  given 
15  earlier. 

17  Do  you  mean  Section  5  to  apply  to  all  offenses  - 

19  for  example,  traffic  violations?   Would  then  the  individual 

have  the  right  to  call  for  a  jury  trial  in  a  traffic 

violation? 


19 
20 


21  DELEGATE  CLARK:   Delegate  Kiefer. 
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1  DELEGATE  KIEFER:   Let  me  ask  my  experts  what  the 

2  present  law  is.   Delegate  Bothe? 

3  DELEGATE  CLARK:   Delegate  Bothe. 

*  DELEGATE  BOTHE:   The  present  law  is  one  can 

5  demand  a  jury  trial  in  a  traffic  case,  and  our  intention  was 

6  to  keep  the  law  as  it  now  is. 

7  DELEGATE  CLARK:   Delegate  Cardin. 

8  DELEGATE  CARDIN:   I  was  not  aware,  but  I  am 

9  afraid  that  this  could  create  some  havoc  with  our  new 

10  four-tier  court  system. 

11  DELEGATE  CLARK:   Delegate  Kiefer. 

12  DELEGATE  KIEFER:   I  don't  see  how  that  would  be 

13  any  different  than  what  our  present  court  system  is.   If 

14  you  are  arrested  in  a  Magistrate's  Court,  you  can  always 

15  ask  for  a  trial  by  jury,  and  then  the  case  is  referred  to 

16  the  State's  Attorney  and  proper  action  is  taken. 

17  DELEGATE  CLARK:   Delegate  Carson. 
19  DELEGATE  CARSON:   Suppose,  for  example,  you  are 

19  charged  with  a  crime  for  which  no  jail  sentence,  no 

20  incarceration  whatsoever  is  available,  but  only  a  fine  of 

21  ten  dollars,  and  there  is  one  such  crime  I  know  of  in  this 
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1  State,  which  I  need  not  mention.   Do  you  have  a  right  t 

2  a  jury  trial  in  that  instance  mandated  by  the  constitution? 

3  DELEGATE  CLARK:   Delegate  Kiefer. 

4  DELEGATE  KIEFER:   I  am  not  about  to  try  to  tell 

5  you  what  the  criminal  law  now  is.   This  does  not  in  any  way 

6  change  the  right  to  a  trial  by  jury  in  criminal  cases  where 

7  this  is  properly  available. 

8  I  will  defer  to  Delegate  Bothe  or  Delegate 

9  Willoner. 

10  DELEGATE  CLARK:   Delegate  Bothe. 

H  DELEGATE  BOTHE:   If  Delegate  Willoner  is  ever 

12    charged  with  that  offense,  he  wouldn't  want  a  jury  trial, 
but  he  would  be  entitled  to  it. 

DELEGATE  CLARK:   Delegate  Carson. 
DELEGATE  CARSON:   I  still  have  not  received  an 
lg    answer.   I  am  asking  does  this  constitutional  providion  with 
17    regard  to  jury  trial  mandate  that  for  a  minor  misdemeanor 
for  which  you  can  get  a  fine  of  ten  dollars  but  no  jail, 
no  incarcertaion,  mandate  that  you  have  got  a  right  to 

jury  trial? 

DELEGATE  CLARK:  Delegate  Bothe. 
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DELEGATE  BOTHE :  Mr.  Carson,  this  has  been  the 
law  in  Maryland  from  time  immemorial  --  I  don't  know  when 
it  started,  but  I  think  with  our  first  constitution. 

You  may  be  aware  that  if  a  Magistrate  neglects 
to  advise,  regardless  of  the  nature  of  the  crime  with 
which  he  is  charged,  that  he  has  a  right  to  a  jury  trial, 
whatever  verdict  results  is  reversible  on  that  ground 
alone . 

In  Baltimore  City,  where  we  substantially  have 
the  four-tier  system  in  effect  with  the  municipal  courts 
that  have  no  juries  available  and  the  Circuit  Court,  and 
so  on  through  the  appellate  levels,  this  circumstance  has 
never  created  any  problem,  and  we  have  no  reason  to 
contemplate  that  it  will  in  the  future. 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Delegate  Carson,  let  me  say 
this  to  you.   I  have  learned  more  in  the  last  three  months 
about  constitutional  law,  criminal  law,  and  various  things 
related  to  this,  but  let  me  just  read  to  you  Article  21 
of  the  present  Declaration  of  rights. 

Incidentally,  ladies  and  gentlemen,  for  your 
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1  convenience,  these  are  attached  as  Exhibit  A  to  the 

2  Recommendation  1.    Exhibit  B  are  the  first  14  amendments 

3  of  the  Federal  Constitution.    That  is  just  simply  for 
*  your  convenience  in  following  any  discussions. 

5  Article  21  says,  "In  all  criminal  prosecutions 

6  every  man  hath  a  right  to  be  informed  of  the  accusation 

7  against  him,  to  have  a  copy  of  the  indictment  or  charge  in 

8  due  time  if  required  to  prepare  for  his  defense,  to  be 

9  allowed  counsel,  to  be  confronted  with  witnesses  against 

10  him,  to  have  due  process  for  witnesses,  to  examine 

11  witnesses  for  and  against  him  under  oath,  and  to  a  speedy 

12  trial  by  an  impartial  jury  without  whose  unanimous 

13  consent  he  ought  not  to  be  found  guilty. " 

14  That  is  the  present  Declaration  of  Rights, 

15  We  are  not  in  any  way  attempting  to  change  what  was 

16  already  the  existing,  basic  Declaration  of  Rights  in  this 

17  regard. 

19  DELEGATE  CLARK:    Delegate  Carson. 

19  DELEGATE  CARSON:     Chairman  Kiefer,  is  the 

20  answer  to  my  question  yes? 

2i  DELEGATE  CLARK:    Delegate  Kiefer. 
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1  DELEGATE  KIEFER:    I  would  assume  it  is,  if  it  is 

2  a  criminarl  prosecution,  yes. 

3  DELEGATE  CLARK:    Delegate  Carson. 

4  DELEGATE  CARSON:    The  answer  is  that  on  a  crime 
c   which  carries  a  ten  dollar  fine  but  no  possibility  of 

incarceration  the  man  has  a  right  to  a  jury  trial  under 
rj       your  language.    The  answer  is  yes,  then? 
Q  DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Not  under  my  language,  under 
the  language  of  the  present  Declaration  of  Rights  and  under 
y\        the  language  that  we  are  now  recommending  to  this  Convention 
,«  DELEGATE  CLARK:    Delegate  Carson. 

DELEGATE  CARSON:     I  think  you  have  clarified 
it.   You  mean  "yes". 

DELEGATE  CLARK:   Delegate  Kiefer  I  think  does 
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mean  "yes". 

DELEGATE  KIEFER:    Yes,  I  mean  yes. 

DELEGATE  CLARK:    Are  there  any  further  questions 

on  Section  5? 

Delegate  Willoner. 

DELEGATE  WILLONER:     I  just  want  to  clear  up 
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1  something. 

2  Delegate  Bothe  indicated  you  have  an  initial 

3  right  to  trial  by  jury  in  a  traffic  offense,  but  you  do  not. 

4  Jury  trials  can  be  and  have  been  limited.    What  happens 

g    is  you  have  to  be  tried  before  the  Traffic  Court,  and  then 
g   you  have  an  appeal  de  novo,  and  at  that  stage  of  the  game 
rr    you  can  have  a  jury  trial. 

g  We  are  not  intending  to  change  the  present  law 

g    of  Maryland,  but  the  Committee  was  very  strong,  because 
even  this  minor  ten  dollar  offense  could  ruin  a  career 
H         or  two  if  you  are  convicted. 
12  DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:   I  might  say,  ladies  and 
,4    gentlemen,  we  are  getting  into  a  field  now  where  I  am 

sort  of  like  that  guide  up  in  the  Maine  woods  who  had  a 
group  of  people  showing  them  around  on  a  hunting  trip 
Finally  it  was  obvious  he  was  lost,  and  he  said,  "I  am  the 
best  damned  guide  in  Maine  but  I  think  we  have  just  gotten 
over  into  Canada." 

DELEGATE  CLARK:     Delegate  Henderson. 
DELEGATE  HENDERSON:    I  would  like  to  suggest 


10 


15 
16 
17 
18 
19 
20 
21 


THE  JACK   SALOMON  REPORTING  SERVICE 

100  Equitable  Building 

Court  Reporters  Baltimore,  Maryland  21202  539-6760 


6 

7 


10 


13 

14 

15 

16 

17 

18 

19 

20 

21 


8738 

1  perhaps  if  not  to  the  Chairman,  to  Mr.  Willoner  or  one 

2  of  our  other  exnerts  on  criminal  law  that  in  setting  up  the 
«    new  court  system  and  putting  qualified  judges  in  the  lower 

court  instead  of  laymen  who  are  appointed  for  two  year 
5   terms  without  much  qualification  that  there  is  no  occasion  tc 
continue  this  provision  of  the  present  Constitution  which 
allows  duplicate  trials  and  appeals  de  novo  in  every  type  of 
q   petty  criminal  case. 

g  DELEGATE  CLARK:    Delegate  Henderson,  this  is 

more  an  argument  than  a  question,  isn't  it,  sir? 
,,  DELEGATE  HENDERSON:   I  expect  it  is. 

DELEGATE  CLARK:    Are  there  any  further  questions 
on  Section  5? 

Delegate  Pullen. 

DELEGATE  PULLEN:    Mr.  Chairman,  I  have  been 
trying  to  entertain  myself  by  reading  the  Constitution  of 

the  United  States. 

Is  this  correct,  Mr.  Chairman,  Article  7,  trial 
by  jury  in  civil  cases.    In  suits  at  common  law  where  the 
penalty  in  controversy  shall  exceed  $20,  the  right  of 
trial  by  jury  shall  be  preserved  and  no  fact  tried  by  a  jury 
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shall  be  otherwise  reexamined  in  any  court  of  the  United 
States,  according  to  the  rules  of  common  law. 

DELEGATE  CLARK:    What  is  your  question? 

DELEGATE  PULLEN:    I  ask  if  that  is  a  correct 
reading  of  Article  7? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Delegate  Pullen,  that  is  a 
correct  reading  of  Article  7,  but  it  is  not  at  all  germane  to 
what  we  are  talking  about.   That  comes  later. 

DELEGATE  CLARK:    Are  there  any  further  questions 

on  this  section? 

DELEGATE  PULLEN:    I  apologize  if  I  am  not 
germane,  but  you  were  talking  about  a  ten  dollar  trial 
a  while  ago  and  this  is  only  twice  ten  dollars. 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    But  one  is  a  civil  case, 
the  other  is  a  criminal  case, and  there  is  quite  a 
difference.    We  will  come  to  the  civil  within  a  few 

minutes,  I  hope. 

DELEGATE  CLARK:    Are  there  any  other  questions 
on  Section  5?    The  Chair  hearing  none,  we  will  move  to 
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Section  6.   Are  there  any  questions  on  Section  6? 

This  is  unbelievable. 

Oh,  Delegate  Willoner. 

DELEGATE  WILLONER:    Sorry  about  that. 

Mr.  Chairman,  wasn't  it  our  intent  in  adopting 
the  language  of  Section  6,  Paragraph  B,  where  we  did  not 
adopt  the  language  of  the  Federal  Constitution,  to  not  adopt 
the  procedures  that  follow  double  jeopardy  in  the  Federal 
Courts,  but  to  try  the  common  law  of  Maryland  as  a 
constitutional  right  and  eliminate  appeals  by  the  State 
in  minor  offenses? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:     This  is  correct,  but  if 
somebody  asks  the  difference  between  the  two,  you  are  going 
to  have  to  answer  him. 

DELEGATE  CLARK:    Are  there  any  further 
questions  on  Section  6?   The  Chair  recognizes  Delegate 

Grant. 

DELEGATE  GRANT:    In  the  interpretation  of 
"compelled  to  be  a  witness  against  himself",  is  this  limited 
to  oral  testimony,  or  is  it  also  intended  to  exclude  the 
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1  introduction  of  government  records  which  are  required 

2  by  law? 

3  DELEGATE  CLARK:    Delegate  Kiefer. 

4  DELEGATE  KIEFER:    That  is  the  broad  concent  of 

5  the  Fifth  Amendment  and  also  our  own  Declaration  of  Rights. 

6  It  is  as  broad  as  it  can  be,  yes. 

7  DELEGATE  CLARK:    Are  there  any  further  questions 

8  on  Section  6?   The  Chair  hearing  none,  we  will  move  to 

9  Section  7. 

10  DELEGATE  KIEFER:    Dr.  Pullen,  Section  7  refers 

11  to  civil  cases,  and  this  is  where  your  question  would 

12  come  in. 

13  Now,  the  United  States  Constitution  providing 

14  for  civil  trials,  jury  trials  and  $20  or  more,  is  a  matter 

15  that  does  not  by  Supreme  Court  decision  to  this  point 
lg  apply  to  or  affect  State  actions,  so  that  what  we  are 
17  saying  here  in  effect  is  our  own  statement,  and  this  is  one 
13  of  the  few  areas  where  the  Federal  Bill  of  Rights  is  not 

19  applicable  to  State  action. 

20  DELEGATE  CLARK:    Dr.  Pullen. 

21  DELEGATE  PULLEN:    Mr.  Chairman,  I  understood  tha^. 
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I  merely  wanted  to  afck  the  question  to  point  out  that  in 
one  case  we  handle  a  ten  dollar  natter  and  in  the  other 
case  it  is  twenty  --  it  doesn't  make  much  difference. 
The  point  is  it  is  all  predicated  on  the  value,  the  amount 
of  money  involved. 

DELEGATE  CLARK:    Are  there  any  further  questions 
on  Section  7? 

The  Chair  hears  none. 

We  will  go  to  Section  8.   Are  there  any 
questions  on  Section  8?   The  Chair  hears  none. 

Delegate  Bothe. 

DELEGATE  BOTHE:     Delegate  Kiefer,  the  Committee 
has  determined  not  to  include  in  the  recommendations 
for  the  new  Declaration  of  Rights  the  content  of  what 
is  now  Article  16  of  the  Declaration  of  Rights  which 
says  that  sanguinary  laws  ought  to  be  avoided  as  far  as 
is  consistent  with  the  safety  of  the  State,  and  so  forth. 

Sanguinary  law,  as  I  understand  it,  is  one 
calling  for  the  infliction  of  capital  punishment. 

Could  you  state  for  the  record  whether  the 
Committee  had  any  intention  with  regard  to  the  subject 
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matter  of  that  section  when  it  determined  ur»on  omitting  it? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    You  don't  know  the  answer, 

or  do  you  just  want  to  find  out  if  I  don't  know  the 


5   answer? 


6 


DELEGATE  CLARK:     Delegate  Bothe. 

7  DELEGATE  BOTHE:    I  believe  I  do  know  the  answer, 

8  but  I  feel  that  it  should  be  in  the  record  of  the 

9  Convention. 

10  DELEGATE  CLARK:    Delegate  Kiefer. 

.11  DELEGATE  KIEFER:    Well,  we  certainly  considered 

12  this,  but  we  didn't  do  anything  about  putting  it  in  or 

13  leaving  it  out.    This  doesn't  prohibit  capital  punishment, 

14  if  this  is  what  you  are  leading  to. 

15  It  says  sanguinary  laws  ought  to  be  avoided 

16  as  far  as  consistent  with  the  safety  of  the  State,  and  as 

17  far  as  I  know,  they  are. 

19  DELEGATE  CLARK:    Are  there  any  further  questions 

19  on  Section  8?  . The  Chair  hears  none. 

20  We  will  move  to  Section  9.   Are  there  any 

21  questions  on  Section  9? 
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1  The  Chair  recognizes  Delegate  Vecera. 

2  DELEGATE  VECERA:    Paragraph  A,  lines  14  and  15, 
5   provisions  of  this  Constitution  shall  not  be  suspended  -- 
4   how  do  you  interpret  that,  sir,  with  the  transitory 
c   provisions  that  we  might  eventually  write  into  the  Constitution 
g   where  certain  sections  will  of  necessity  have  to  be  suspended' 
7  DELEGATE  CLARK:    Delegate  Kiefer. 
Q  DELEGATE  KIEFER:    No  problem.    This  was 

intended  to  avoid  the  repeal  or  the  setting  aside  of  the 
10   Constitution,  the  basic  Constitution  as  we  envision, 
H       in  times  of  war,  rebellion,  or  something  else.   There  is 
no  conflict  otherwise. 

DELEGATE  CLARK:    Are  there  any  further  questions 
..  Delegate  Byrnes. 

DELEGATE  BYRNES:    Delegate  Kiefer,  I  refer  to 
lines  17  through  20  of  Section  9,  Subsection  B,  and  also 
to  the  excellent  intra-Convention  memorandum  prepared  for 
us  by  Delegate  Burgess. 

Is  it  the  Committee's  intention  to  incorporate 
into  the  record,  in  any  event,  as  a  supporting  document 
for  Section  9,  Subsection  B  this  memorandum? 
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DELEGATE  CLARK:   Delegate  Kiefer. 
2  DELEGATE  KIEFER:    I  am  not  sure  I  am  familiar 

S  with  the  memorandum  you  are  talking  about. 

DELEGATE  BYRNE j :    I  assumed  you  were,  sir. 

5  DELEGATE  CLARK:    Delegate  Kiefer. 

6  DELEGATE  KIEFER:    Well,  let  me  refer  this  to 

7  Delegate  Burgess.   He  is  our  expert  in  this  particular 

8  field. 

9  DELEGATE  CLARK:    Delegate  Byrnes. 

10  DELEGATE  BYRNES:    I  am  referring  to  your 

11  apparent  broadening  of  the  right  of  eminent  domain  where 

12  you  say  private  property  shall  be  taken  or  damaged  for 

13  public  use  or  purposes  without  just  compensation. 

14  DELEGATE  CLARK:    Delegate  Kiefer. 

15  DELEGATE  KIEFER:    Pardon  me,  where  are  you 
Ig  reading? 

17  DELEGATE  BYRNES:    Section  9,  Subsection  B, 

18  Pa8e  4»  lines  17  through  19  of  your  Majority  Recommendation 

19  contains  the  words  "private  property  shall  not  be  taken 

20  or  damaged  for  public  use  or  purposes  without 
2i  just  compensation." 
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DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  understand  that,  but  what 
recommendation  are  you  referring  to? 

DELEGATE  CLARK:    Delegate  Byrnes. 

DELEGATE  BYRNES:    I  will  have  to  defer  to  Delegat 
Burgess . 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:     The  memorandum  referred  to 
is  the  one  I  furnished  you  a  copy  of,  Mr.  Chairman. 

DELEGATE  KIEFER:    That  has  not  been  furnished 
to  everybody  else. 

DELEGATE  BURGESS:    It  has  been  prepared. 

DELEGATE  KIEFER:    I  hadn't  seen  it. 

DELEGATE  CLARK:   Delegate  Byrnes. 

DELEGATE  BYRNES:    It  is  my  understanding  that 
the  inclusion  of  the  word  "damaged"  broadens  the  law 
beyond  what  we  know  it  to  be  today.    Is  that  a  correct 

statement? 

DELEGATE  CLARK:  Delegate  Kiefer. 

DELEGATE  KIEFER:  Yes. 

DELEGATE  CLARK:  Delegate  Byrnes. 
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DELEGATE  BYRNES:    The  interpretation  of  the 
word  "damaged"  --  I  must  ask  have  you  had  the  opportunity 
to  read  the  memorandum  prepared  by  Mr.  Burgess? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    Any  questions  you  have  with 
respect  to  damage  --  yes,  I  am  familiar  with  it,  but  I  am 
going  to  yield  to  Delegate  Burgess  because  he  prepared  it. 
He  and  I  have  talked  about  it  and  the  Committee  has  gone 
into  it  considerably,  but  let  me  defer  to  Delegate  Burgess. 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:    The  answer  is  yes,  we  did, 
we  intend  it  to  cover  areas  not  presently  covered  under 
the  concept  of  eminent  domain  in  the  area  of  compensation. 

DELEGATE  CLARK:    Delegate  Byrnes. 

DELEGATE  BYRNES:    Does  the  Committee  intend 
to  incorporate  the  memorandum  as  the  supporting  document 
for  future  interpretations  of  the  word  "damaged"? 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:    I  would  feel  it  would  not 
be  a  proper  statement  of  the  fact  inasmuch  as  this  is  a 
memorandum  prepared  by  certain  members  of  the  Committee, 


Court  Reporters 


THE  JACK   SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


8748 


1  if  you  will,  and  the  staff,  in  connection  with  our  position 

2  here  on  the  floor. 

3  DELEGATE  CLARK:    Delegate  Byrnes. 

4  DELEGATE  BYRNES:     I  would  have  to  refer  to 

5  specific  questions. 

5  Would,  for  example,  the  word  "damage"  include 

7  damage  to  the  market  value  of  a  property  which  may  be 

8  occasioned,  for  example,  by  the  following  circumstances: 

9  If  a  condemned  property,  Lot  A,  was  taken,  and  they 

10  did  not  take  property  across  the  street  on  Lot  B,  but  the 

H  taking  of  Lot  A  occasioned  a  loss  or  diminishment  in  the 

12  property  value  of  Lot  B,  would  the  word  "damaged"  permit 

the  owner  of  Lot  B  to  demand  compensation  for  the  damage 

14r  I  occasioned  by  the  taking  of  Lot  A  even  though  there 

was  no  physical  taking  --  simply  a  diminishment  in  market 

value? 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:    The  broad  answer  would  be  yes 
the  depreciation  in  value  would  have  to  be  by  reason  of 
damage  to  the  land  or  the  property  rights  in  that  land. 

DELEGATE  CLARK:    Delegate  Byrnes. 
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DELEGATE  BYRNES:    Would  it  include,  for  example, 
the  lot  --  let  me  put  it  this  way. 

If  the  State,  as  it  has  done  on  many  occasions 
in  the  City,  condemned  a  great  number  of  residential 
blocks  and  there  was  a  store  on  the  fringe  of  that  condemned 
area  which  profited  by  the  residents  of  that  area  that  was 
condemned,  could  he  demand  compensation  by  the  State  for 
the  loss  of  that  market? 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:    The  damage  under  our  concept 
here  would  relate  only  to  the  difference  in  the  market 
value  of  his  property  and  would  not  relate  to  a  percentage 
or  figure  of  business  which  he  might  have  lost. 

DELEGATE  CLARK:    Delegate  Byrnes. 

DELEGATE  BYRNES:    If  he  lost  his  market,  would 
not  his  property  value  be  diminished  to  that  extent? 

DELEGATE  CLARK:    Delegate  Burgess. 

DELEGATE  BURGESS:    You  ask  me  to  appraise  the 
property  in  a.  hypothetical  situation  here.   I  would  think 
that  logically,  yes,  it  would  affect  the  market  value  of 
the  property  and  that  he  would  rightfully  be  entitled  to 
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some  compensation. 

DELEGATE  CLARK:'   Delegate  Kiefer. 

DELEGATE  KIEFER:     May  I  just  comment  on  this, 
Delegate  Byrnes? 

The  concept  here  is  an  additional,  new  concept 
that  has  not  existed  in  the  Maryland  law  at  this  point. 

The  present  status  of  the  Maryland  law  is  this, 
that  if  there  is  a  physical  intrustion  on  the  property, 
physical  taking  of  the  property,  there  is  a  taking  which 
is  compensible. 

If  there  is  only  a  damage,  diminution  in  value  which 
does  not  involve  a  physical  taking  or  a  denial  of  access 
to  the  property  or  an  elimination  of  air  right  or  something 
of  that  sort,  you  are  not  entitled  to  damages  even  though 
your  property  has  been  diminished  in  value. 

The  purpose  of  this  addition  is  to  provide 
compensation  when  your  property  has  been  damaged. 

Now,  what  are  damages?    Damages  in  this 
area  is  not  a  new  uncharted  field.    There  has  been  in 
State  Constitutions  since  1870  language  involving  damage. 
Illinois  started  this  thing  back  in  1870.    Now,  let  me 
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1  read  to  you  what  is  the  basic  concept  of  damages  as  covered 

2  and  conceived  of  in  this  area  to  try  to  be  helpful  to  you, 
j  and  then  after  I  have  told  you  this  I  am  not  going 
4  to  try  to  answer  any  specific  cases. 

It  is,  and  this  I  quote  from  Nichols'  "On  Eminent 
g    Domain",  which  is  a  leading  authority: 
7  "A  physical  disturbance  of  a  right" 

) 
i 

g    remember  the  word  "right"  as  against  physical  property 

itself  --  "either  public  or  private  which  the  owner  of  a 
parcel  of  land  enjoys  in  connection  with  his  property  or 
ji    which  gives  it  additional  value  and  that  by  reason  of  such 
disturbances  he  has  sustained  a  special  damage  with 
respect  to  his  property  in  excess  of  that  sustained  by 
,.    the  public  generally." 

Now,  there  have  been  hundreds  of  cases  on  this, 
and  I  will  just  give  you  a  couple  of  cases  on  this,  and  I 
will  just  give  you  acouple  of  quick  illustrations.   I  am 
not  going  to  try  to  go  beyond  that. 

If  a  man  has  a  house  or  a  store  on  a  highway  and 
the  highway  is  relocated  he  is  not  entitled  to  damages 
because  this  is  not  a  physical  hurt  to  the  oropertv,  but 
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1  there  may  be  circumstances  under  which  a  peculiar  loss  to 

2  him  has  diminished  the  value  of  his  property  in  other  wavs. 

3  There  have  been  cases  in  Maryland  where  a 

4  highway  has  been  lowered  or  raised  adjacent  to  the  property, 

5  or  a  freeway  built  through  right  next  to  it  where  under  the 

6  present  law  there  are  no  damages,  but  if  a  freeway  is  built 

7  right  next  to  your  $60,000  home  and  your  property  is 

8  considerably  diminished  by  that  immediate  noise,  immediate 

9  smell,  immediate  everything  else,  it  is  not  the  smell  and 

10  noise  you  get  damage  for  but  the  diminution  and  damage  to 

11  your  property. 

12  I  can't  go  into  more  detail  on  that. 

^2  This  would  not  apply  to  the  property  on  the 

14  other  side  of  you  and  beyond.    It  is  not  a  concept  that 

15  gives  the  sky  the  limit,  that  gives  everybody  the  right 
,g  to  rush  in  and  get  damages,  but  it  does  recognize  in 

17  this  day  and  age  where  the  government  is  taking  more  and  mor^ 

ia  property  for  public  improvement  that  people  are  entitled 

,Q  to  some  kind  of  compensation  and  more  than  they  have  been 
on  |  able  to  get  in  this  rather  conservative  attitude  taken  by 

21  our  courts  over  the  last  two  hundred  years. 
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If  that  is  helpful  to  you,  all  right,  but  please 
don't  press  us  for  details'. 

DELEGATE  CLARK:    Delegate  Byrnes. 

DELEGATE  BYRNES:     I  would  say  that  is  very 
helpful,  as  is  the  memorandum  prepared  by  Delegate  Burgess. 

Could  you  suggest  to  me  how  many  other  states 
give  this  broad  coverage? 

DELEGATE  CLARK:    Delegate  Kiefer. 

DELEGATE  KIEFER:    I  think  it  is  about  25, 
somewhere  between  25  and  30,  and  it  has  gone  on  --  the 
first  state  was  Illinois  and  I  know  that  was  in  1870. 

DELEGATE  BYRNES:    Did  your  Committee  analyze 
the  possible  cost  of  this  to  the  State? 

DELEGATE  KIEFER:   No. 

DELEGATE  CLARK:    Are  there  any  further  questions 

on  this  section? 

i 

Delegate  Hargrove. 

DELEGATE  HARGROVE:     Chairman  Kiefer,  in  view 
of  the  discussion  between  yourself  and  Delegate  Byrnes, 
what  form  of  action  would  be  taken  under  B?    In  each 
instance  where  there  is  damage  as  well  as  the  actual  taking, 
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would  it  be  in  the  form  -- 

DELEGATE  KIEFER:     It  would  probably  be  in  the 
form  of  some  kind  of  action.    I  don't  know  what  the 
mechanics  would  be,  but  the  mechanics  would  be  easily 
determinable. 

DELEGATE  CLARK:     Delegate  Hargrove. 

DELEGATE  HARGROVE:    In  view  of  that,  I  would  like 
to  ask  you  this  question. 

If  the  General  Assembly  should  provide  a  tort, 
sort  of  a  tort  action  against  the  State  such  as  the  Federal 
Government  had,  could  you  see  a  conflict  between  the  damage 
provision  here  and  that  particular  act? 

I  would  like  to  explain,  because  under  the 
Federal  Tort  Claims  Act  what  we  were  talking  about  here 
as  damage  is  often  held  to  be  a  tort,  under  the  tort  cause 
of  action,  and  therefore  is  recovered  under  those  circum- 
stances.   That  is,  you  have  to  prove  a  tort  against  yourself" 
and  a  loss. 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:     You  might  have  to  here, 
Dr.  Hargrove,  I  simplv  don't  know,  except  to  say  to  you 
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1  that  this  gives  the  citizens  a  right  of  damage  for  the 

j 

2  taking  or  damaging  of  their  property  and  the  mechanics  of 

i! 
i 

3  it  we  haven't  worked  out.    That  is  not  a  problem  that 

4  need  concern  us. 

5  At  this  point  we  are  concerned  only  with  estab 

j- 

6  ||  lishing  that  a  person  may  recover,  or  his  property  can't 

7  jj  be  damaged  without  compensation  to  him. 

I 
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DELEGATE  GRANT:   Mr.  Chairman,  in  Section  5 
under  Rights  of  the  Accused,  the  section  says  a  person 
accused  of  a  crime  shall  so  forth  and  so  on,  and  my 
question  was,  how  broad  an  interpretation  the  committee 
intended  to  place  on  the  words  "accused  of  a  crime"? 

Specifically,  I  was  wondering  if  you  were  con- 
sidering circumstances  such  as  offenses  under  the  juvenile 
delinquency  statutes  which  are  not   normally  considered 
as  a  crime,  proceedings  under  delinquency  and  items  of 
this  nature. 

DELEGATE  CLARK:   Delegate  Kiefer. 
DELEGATE  KIEFER:.   Specifically,  the  language 
that  we  have  used  is  a  broad  language  quite  similar  to  that 
of  the  amendment,  actually.   It  is  Article  21  of  the  presen 
articles  of  declaration  of  rights  and  the  6th  Amendment. 

Now,  to  answer  your  question  specif ically ,we 
are  not  able  to  tell  you  what  exactly  it  does  cover. 
This  is  a  matter  where  the  Supreme  Court  of  the  United 
States  has  brought  the  6th  Amendment  over  to  state  action. 
As  you  probably  know,  just  recently  it  held  that 
juvenile  delinquents  were  entitled  to  the  same  treatment 
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1  as  any  other  accused  and  consequently,  we  are  bound  by 

2  and  with  the  interpretations  of  the  Supreme  Court. 
5  DELEGATE  CLARK:   Delegate  Grant. 

4  DELEGATE  GRANT:   I  realize  that.   But  the 

5  question  in  my  mind  was  whether  in  using  this  language 

6  you  intended  to  extend  the  Maryland  section  only 

i 

7  so  far  as  traditional  definitions  of  crime,  accused  of  a 

8  crime  and  were  not  including  this  further  sort  of  penumbra 

9  era  that  was  brought  in  by  the  14th  Amendment. 

10  DELEGATE  KIEFER:   The  Supreme  Court  has  indi- 

11  cated  that  this  penumbra  as  you  call  it,  and  it  has  been 

12  called  actually,  does  apply  to  states  and  the  case 

1*      involving  the  juvenile  delinquents  was  an  Arizona  case. 
14      It  would  equally  apply  to  Maryland  by  Supreme  Court  inter- 
ne    pretation. 

In  other  words,  we  are  not  trying  to  write  nev? 
language  in  or   new  interpretations  into  the  state  of 
Maryland  criminal  law.   V7hat  we  are  doing  is  making  thin 
provision  conform  to  as  closely  as  possible  the  6th 
Amendment  of  the  Federal  Constitution,  and  it  is  not 
unlike  the  present  Article  21  of  our  present  declaration 
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of  rights. 

DELEGATE  CLARK:   Delegate  Hargrove. 

DELEGATE  HARGROVE:  Did  your  committee  consider 
the  question  of  where  property  is  being  taken  for  public 
use  and  there  is  damage,  and  other  property  is 
damaged  by  virtue  of  an  action  of  someone  who  is  working 
on  the  property  and  therefore  might  preclude  an  accident 
tort  against  a  third  party  in  the  state?  Would  you 
consider  that  as  a  possibility? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEEER:   A  common  law  cause  of  action 
is  not  involved  in  this  at  all.   This  doesn't  interfere 
with  such  a  cause  of  action  nor  does  it  aid  such  a  cause 
of  action. 

This  is  only  an  action  or  a  right  to  damages 
under  a  concept  that  has  been  in  existence  for  some  time. 
Implementation  of  it  would  have  to  be  left  to  the  courts 
and  to  the  legislature. 

DELEGATE  CLARK:   Any  further  questions? 

Delegate  Grant. 


DELEGATE  GRANT:   Pursuing  just  a  little  further 
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on  Delegate  Hargrove's  question,  this  is  not  an  intention 
to  waive  sovereign  immunity  as  far  as  tort  claims  go? 

DELEGATE  KIEFER:   No,  this  is  simply  recognizing 
that  in  this  day  and  age  an  individual  property  owner 
has  a  right  for  damages  in  a  situation  that  he  does  not 
have  under  the  present  law,  and  it  is  intended  to  fill 
a  need  because  of  the  increasing  building  of  public 
highways  and  things ,  and  public  improvements  in  a  way  more 
than  just  physically  taking  the  property  itself. 

DELEGATE  CLARK:   Delegate  Grant. 

DELEGATE  GRANT:   I  understand  what  your  situa- 
tion is  there.   But  allowing  for  the  possibility  that  it 
could  be  expanded,  would  you  suggest  that  the  legislature 
could  define  this  area,  what  you  would  want  to  include 
in  that  would  be  within  their  power  to  define  what  is 
taken  for  a  public  purpose? 

DELEGATE  KIEFER:   Yes,  and  this  is  normally  what; 
is  done  in  other  states  that  have  it. 

DELEGATE  CLARK:   Any  further  questions? 

Delegate  Sybert. 

DELEGATE  SYEERT :   Mr.  Chairman,  I  should  like 
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1  to  address  a  question  to  the  Chairman  of  the  Committee. 

2  Referring  to  Section  9,  Sub-Section  B,  which 

3  provides  that  property  shall  not  be  taken  or  damaged 

4  for  public  use  or  purposes  without  just  compensation,  that 
§  wording  except  for  the  addition  of  the  words  "or  damaged" 

5  is  more  or  less  substantially  the  wording  of  the  pro- 

7      vision  in  the  present  Constitution  against  the  taking  of 
q     private  property  for  public  use  without  just  compensa- 
tion. 
10  Now,  I  notice  in  the  committee  memoranda,  begin- 

H  ning  at  page  28  running  through  page  29,  it  is  stated  that 

i 
12  the  legislature  could  provide  for  quick  takes,  that  is  for 

,-     the  payment  of  money  into  court  under  a  special  provision 

■%a  which  was  added  to  the  Maryland  constitution  about  35 

years  ago,  so  that  the  state  roads  commission  could  pay 

. -     money  into  court  and  take  the  property  after  paying  an 

amount  into  court  that  was  estimated  by  the  State  Roads 

Commission  to  be  the  fair  value  of  the  property. 

At  that  time,  it  was  considered  necessary  and 

there  could  not  be  a  quick  take  without  that  provision 

being  in  the  Constitution  and,  indeed,  as  you  point  out 
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1  on  page  29  of  the  committee  memorandum,  similar  provisions 

2  have  been  added  to  the  Constitution  with  respect  to  quick 
«      takes  for  certain  public  purposes  in  Baltimore  City, 
4      Baltimore  County,  Montgomery  County  and  Cecil  County,  and 
c      also  property  located  in  Prince  Georges  County. 
q  Now,  with  a  similar  provision  in  the  present 
rj             Constitution,  is  it  absolutely  clear  that  the  General 

Assembly  can  pass  a  lav;  for  quick-take  without  it  being 
authorized  by  a  provision  in  the  Constitution? 

1Q  DELEGATE  CLARK:   Delegate  Kiefer. 

Y\  DELEGATE  KIEFER:   We  are  removing  the  prohibi- 

tion, Delegate  Sybert.   It  can  be  regulated  by  the 
General  Assembly  and  this  is  what  is  done  in  other  states 

normally. 

DELEGATE  CLARK:   Delegate  Sybert. 

DELEGATE  SYBERT:   I  don't  believe  there  is 
any  authority  in  the  Maryland  law  or  in  Maryland  cases 
which  would  permit  the  General  Assembly  to  provide  for  a 
quick  take  merely  by  statute  or  do  you  know  of  any  such 
Maryland  authority? 

DELEGATE  KIEFER:   Delegate  Sybert,  I  think  wo 
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have  to  start  with  the  proposition  that  the  right  to  take 
property  for  public  use  or  purposes  is  a  matter  of  the 
sovereignty's  basic  right.   What  the  prohibition  here  is 
is  against  the  absolute  exercise  of  that  right  v/ithout 
just  compensation  and  we  have  added  to  it. 

Now,  I  know  of  no  reason  why  the  General 
Assembly  in  its  wisdom  cannot  spell  out  the  procedures 
and  mechanics  for  this  and  the  ground  rules  for  it.   All 
the  present  Constitution  does  is  to  prohibit  quick  takes 
and  then  there  are  four  pages  of  exceptions  to  this. 

DELEGATE  CLARK:   Delegate  Sybert. 

DELEGATE  SYBERT:   You  feel  then  under  the 
inherent  pov/ers  of  the  state  as  a  sovereign,  it  could 
take  in  any  event  and  that  the  present  Constitutional 
provision  is  a  limitation  on  that  right,  namely  the  require 
ment  of  just  compensation? 

DELEGATE  CLARK:   Delegate  Kiefer. 

DELEGATE  KIEFER:   This  is  not  only  correct,  but 
it  was  very  carefully  and  fully  stated  in  a  fairly  recent 
case,  the  Ryder  case,  I  think  it  is,  in  280  Maryland,  or 
it  is  180  Maryland.   It  is  a  fairly  recent  case,  stating 
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that  this  is  the  sovereign  right  and  the  prohibition 
we  have  set  out  is  to  prohibit  the  state  action. 

DELEGATE  CLARK:   Delegate  Sybert?   Any  further 
questions? 

If  not,  we  will  move  to  Section  10.   Any 
questions  on  Section  -10? 

If  not,  that  concludes  the  questions  on  R&P-l. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Powers . 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  that 
the  Committee  of  a  Whole  rise  and  adopt  its  committee 
Recommendation  on  EB-2  with  amendments  and  further  report 
that  it  has  not  completed  its  consideration  of  Committee 
Recommendation  R&P-l. 

(The  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 
Aye;  contrary,  No.   The  Ayes  have  it,  and  it  is  so 
ordered. 

(The  mace  was  replaced  by  the'  Sergeant  at  Arms . ) 

(Whereupon,  at  6:15  p.m.,  the  Committee  of  the 
Whole  rose,  and  the  Convention  reconvened.) 
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THE  PRESIDENT:   On  behalf  of  the  Committee  of 
the  Whole,  the  Chair  reports  that  the  committee  has  ap- 
proved Committee  Recommendation  EB-2  with  amendments. 
Committee  Recommendation  EB-2  is  referred  to  the  Committee 
on  Style,  Drafting  and  Arrangement. 

The  Committee  of  the  Whole  further  reports 
it  has  under  consideration  Committee  Recommendation  R&P-l, 
that  it  still  has  it  under  consideration  and  it  desires 
to  sit  again. 

Are  there  any  announcements  necessary  to  be 
made  by  committee  chairmen? 

Delegate  Penniman? 

DELEGATE  PENNIMAN:   There  will  be  a  meeting  of 
the  Committee  on  Style  at  10:00  on  Monday.  ■ 

THE  PRESIDENT:   Any  other  announcements? 

The  delegates  present  now  not  present  on  roll 
call  may  indicate  their  presence  on  supplemental  roll 
call.   The  Clerk  will  record  the  supplemental  roll  call. 

(The.  roll  was  called.) 

THE  PRESIDENT:   The  Calendar  and  Agenda  for 
Monday  is  already  printed.   We  hope  to  make  a  good  bit  of 
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1      progress  in  the  Committee  of  the  Whole  and  beginning 


on  Tuesday,  we  will  start  second  readers,  so  that  on 


3  Tuesday,  the  Convention  will  begin  to  receive  reports 
from  the  Committee  on  Style,  Drafting  and  Arrangement, 

5  and  act  upon  them. 

6  This,  we  hope,  will  be  a  daily  procedure  there- 

7  after,  so  that  we  will  be  having  each  day  at  least  some 

8  action  by  the  Convention  with  respect  to  second  reading 

9  of  committee  recommendations  and  then  follow  through  with 

10  action  by  the  Committee  of  the  Whole. 

11  Delegate  Bamberger. 

12  DELEGATE  BAMBERGER:   Mr.  President,  can  you  tell 

13  us  now  what  second  readers  will  be  before  the  Convention 

14  on  Tuesday? 

15  THE  PRESIDENT:   Delegate  Powers,  can  you  indi- 

16  cate  with  reasonable  certainty  which  ones  will  be  on 

17  for  Tuesday? 
IQ  DELEGATE  POWERS:   Yes, Mr.  President.   General 

19  Provisions  1  through  4,  State  Finance  and  Taxation  1  and 

20  possibly  Local  Government,  LG-1. 
2\  THE  PRESIDENT:   Every  effort  will  be  made  on 
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second   readers   where  we   have   had   two   or    three    committee 

2 

recommendations   with    the    same    article    to   combine    them   so 

3 

that  we    can   have    consideration   of    the   entire    article    at 

4 

one    time   on   the    second   reader. 

5 

Any    further    announcements? 

6 

The   Chair   recognizes    Delegate   Powers. 

7 

DELEGATE   P0V7ERS :      Mr.    President,    I   move    that 

8 

we    adjourn   until    2   p.m.    on  Monday. 

9 

(The   motion  was    seconded.) 

10 

THE   PRESIDENT:      All    in    favor    signify   by 

11 

saying  Aye;    contrary,    Ho.      The   Ayes    have    it   and    it    is 

12 

so   ordered. 

13 

(Whereupon,    at    6:20    p.m. the   Convention  was 

14 

recessed,    to   reconvene    at    2:00    p.m.,    Monday,    December    11, 

15 

1967.) 

16 

17 

18 

. 

19 

. 

20 

21 
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